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Part II. Book III. 

THE CONSTITUTION OF GOVERNMENT. 

DIVISION I. — THE FORMS OF GOVERNMENT. 
CHAPTER I. 

THE TESTS OF GOVERNMENTAL FORMS. 

In my book upon the state I endeavored to show that the 
conception of the forms of state is vitiated, and the current 
nomenclature employed to give expression to the conception 
rendered almost useless, by the confounding of the ideas of 
state and government. The same criticism must be made 
as regards the usual and orthodox notions of the forms of 
government. The absence of the clear and correct distinc- 
tion between state and government is as fatal in the latter 
case as in the former. In consequence of its absence in 
the literature of this subject, I am compelled to break new 
ground in this case, as in the former, or even more com- 
pletely than in the former. I am compelled also to create, in 
large degree, a new nomenclature upon this topic, which may 
appear, in some respects, clumsy, but which I hope to make 
clear. 

I. My first canon of distinction will be the identity or 
non-identity of the state with its government. From this 
standpoint government is either immediate or representative. 

I. Immediate _governm ent is that form in which the state 
exercises directly the functions of government. This form of 
government must always be unlimited, no matter whether 
the state be monarchic, aristocratic or democratic ; for the 
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state alone can limit the government, and, therefore, where 
the state is the government, its limitations can only be 
self-limitations, i.e. no limitations in public law. Nothing 
prevents immediate government from being always despotic 
government in fact, except a benevolent disposition. It is 
always despotic government in theory. 

Immediate government may be monarchic, aristocratic or 
democratic, according as the form of state with which it is 
identified is monarchic, aristocratic or democratic. History 
does not show that there is much difference between the 
first and the last, from the standpoint of liberty. The first 
is, I think, the more favorable to liberty. Happily immedi- 
ate democratic government cannot be extended over a great 
territory or a great population. The restraints of family 
ties and neighborhood thus serve as limitations, in fact, 
upon its despotic tendencies. Were these removed, no more 
oppressive system could be conceived. Revolt is the only 
relief of the subject of immediate government in any case, 
where the government will not yield, and revolt against 
democratic government is a far more desperate and hopeless 
movement than revolt against a monarch. On the other 
hand, history shows immediate aristocratic government to be 
more favorable to liberty than either of the other forms, but 
possessed of far less active power. It has neither the volume 
of strength of the democracy nor the concentration of the 
monarchy. It is seldom, however, that the complete identity 
of state and government actually occurs, except in the mon- 
archy, and even there it is ordinarily more apparent than real 

2. Representative government is, in general definition, that' 
form in which the state vests the power of government in 
an organization or in organizations more or less distinct from 
its own organization. 

Representative government may be limited or unlimited. 
If the state vests its whole power in the ' government, and 
reserves no sphere of autonomy for the individual, the gov- 
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ernment is unlimited; it is a despotism in theory, however 
liberal and benevolent it may be in practice. If, on the other 
hand, the state confers upon the government less than its 
whole power, less than sovereignty, either by enumerating 
the powers of government, or by defining and safeguarding 
individual liberty against them, the government is limited, 
or, as we now usually say, it is constitutional as to form. 

Representative government may be monarchic, aristocratic 
or democratic, according as one or a few or the mass of the 
population of the state are made eligible by the state to hold 
office or mandate. 

Naturally, a monarchic state will have a monarchic govern- 
ment, an aristocratic state an aristocratic government, and 
a democratic state a democratic government. This is not a 
scientific necessity, however, and, as a fact, it does not always 
or even generally occur. It frequently happens that a demo- 
cratic state has a monarchic government. This is the real 
character of Cassarism, of Bonapartism. A monarchic state 
may conceivably have a democratic government ; but I know 
no real instance of such a combination in practice. On 
the other hand, the monarchic state frequently has an aris- 
tocratic government. In fact, a truly successful monarchy 
must always have a real aristocracy for its governmental 
representatives. It must gather about it the natural leaders 
of the people and govern through their collective wisdom 
and support. The democratic state can hold poor talent in 
governmental authority through the artificial medium of the 
ballot ; but the monarchic state has nothing, in last instance, 
to rely upon Ijut the influences of superior genius and ca-' 
pacity. The power of numbers and brute force stands 
naturally against it. Again, an aristocratic state may have 
a monarchic government. In fact, the transition of the state 
from the monarchic to the aristocratic form generally leaves 
the different parts of the political system in this relation. 
We might say that this is almost a necessity to the existence 



4 The Forms of Government. 

and perpetuity of the aristocratic state. An aristocratic state 
with an aristocratic government is always in danger of disso- 
lution. The reasons for this are, in the first place, that the 
natural power of numbers and brute force is against the 
aristocracy, and, in the second place, that the aristocracy has 
not the religious influence of the monarchy over the masses. 
It has the intellectual power ; but intellectual power alone 
tends rather towards schism, and schism in the governing 
body destroys the faith and then the loyalty of the masses. 
I Lastly, a democratic state may have an aristocratic gov- 
ernment ; and I do not see why, in any condition of society 
except the perfect, or nearly perfect, this is not the best 
\ political system for all states which have attained the demo- 
I cratic form. It is, theoretically at least, government of the 
people, for the people, and by the best of the people. The 
transition of the state from the aristocratic to the democratic 
form generally and naturally produces, momentarily at least, 
this relation between state and government, but it is very 
difficult to maintain this relation with any degree of perma- 
nence. The mature democracy always tends to the estab- 
lishment of democratic government, and the immature to the 
creation of the Caesar, the Bonaparte, or the " boss." 

II. My second canon of distinction is the concentration or 
distribution of governmental power. 

The first alternative which arises in the application of this 
canon is between the centralized and du/il systems of govern- 
ment. 

(I. CentrabV. frl gnvpmmpni- is that form in which the state 
vests all governmental authority in a single organization. 
In this form there is no constitutional autonomy in the local- 
ities, no independent local government. The local govern- 
ment is only an agency of the central government, established, 
modified and displaced by the central government at its own 
will. This form is best suited for states of small or moderate 
territorial extent and having a perfectly homogeneous popu- 
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lation ; i.e. completely national states. In such states the 
period of variety in political and juristic conceptions will 
have been overcome, a national consciousness will have been 
developed and recognized as the basis of truth, a national 
opinion is readily formed. History demonstrates that all 
states tend more or less towards the production of this form 
in the course of their development into national states. When 
this form shall have been once really and naturally attained, it 
is a mark of retrogression to exchange it for the dual system. 
There are other conditions, however, than those of a narrow 
territory and a perfected nationality which require this form 
of government. A state whose population consists of dif- 
ferent and hostile nationalities is necessitated to adopt this 
form in greater or less degree. A reasonable and predomi- 
nant consensus cannot be developed in the localities where 
such an ethnical condition prevails. A governmental umpire 
outside of and supreme over the localities must hold the 
balance and control the war of nationalities. Again, a state 
having a population which is politically unripe, incapable of 
local self-government, is forced to adopt this form. A dual 
system under such conditions would mean dissolution and 
chaos. Both of these conditions, however, are to be re- 
garded as temporary. The transition from the centralized 
to the dual form in such cases would be an evidence of 
advance in the political development of the population. The 
dual form is, in such cases, the natural connecting link 
between the temporary centralized form and the permanent 
centralized form. 

2. Dual gm rprnmppf; jp thc form in which the state dis- 
tributes the powers of government between two classes of 
organizations, which are so far independent of each other, 
that the one cannot destroy the other or limit the powers of 
the other or encroach upon the sphere of the other as deter- 
mined by the state in the constitution. Both are completely 
subject to the state. Either may be changed or abolished at 
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will by the state. Neither is in essence an agency of the 
other, although it is conceivable, and often true, that the one 
may and does employ the other as agent. 

The dual form is subject to a subdivision. It may be con- 
federate government or federal government. C onfederat e 
government is the form in which, as to territory and popula- 
tion, the state is coextensive in its own organization with the 
organization of the local government. Federal f ynvernment 
is the form in which, as to territory and population, the state 
is coextensive in its own organization with the organization 
of the general government. In the confederate system there 
are several state s, an equal number of local governments, and 
one central government. In the federal system we have one 
state, one central government and several local governments. 

The confederate system is clearly a transient form. It 
does its proper work in the period of transition from the con- 
dition of several sovereignties to that of a single sovereignty 
over the combined territory and population. 

The federal system is not so clearly transient, although it 
can hardly be regarded as the ultimate form. Its natural 
place is in states having great territorial extent, inhabited by 
a population of tolerably high political development, either in 
class or in mass, but not of entirely homogeneous nationality 
in different sections. When these ethnical differences shall 
have been entirely overcome, something like the federal 
system may, indeed, conceivably remain, but the local gov- 
ernments will become more and more administrative bodies, 
and less and less law-making bodies. In fact, it looks now 
as if the whole political world, that part of it in which the 
centralized form of government obtains as well as that part 
still subject to the federal form, were tending towards this 
system of centralized government in legislation and federal 
government in administration. I do not feel sure that this 
is not the form of the future, the ultimate, the ideal form, at 
least for all great states. 
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The difficulty of the federal form in practice is the fact that 
it generally confuses the common consciousness as to the posi- 
tion of the sovereignty, the state. In the confederate system 
we know where the state is. In the centralized system we 
have no uncertainty upon this point. In the federal system, 
on the contrary, the divergence of views in regard to this 
subject creates the most burning question of practical poli- 
tics, one which is seldom solved except by bloodshed. I 
think that most of the difficulty lies in the manner'in which 
the state ordinarily distributes the powers of government be- 
tween the central and local governments. That manner may 
briefly be described as follows : the state, the sovereign, first 
limits the powers of the two governments in respect to the 
individual, i.e. it creates the domain of individual immunity ; 
then it enumerates the powers of the general government, and 
leaves all remaining powers without specification to the local 
organizations. This appears to many minds like a residuary 
sovereignty in the local organizations. It requires patient 
reflection and successful discrimination to attain a point of 
view from which it is clearly seen that there can be no such 
thing as residuary sovereignty ; that sovereignty is entire or 
not at all ; and that what is left by the state to the local 
organizations, in this manner of distribution, is only the re- 
siduary powers of government. The fact, furthermore, that 
the localities, the commonwealths, may organize themselves 
as quasi-constituent bodies, and create other organizations 
representative of themselves, and confer upon these organi- 
zations the immediate exercise of the governmental powers 
left to themselves by the state, and may forbid to their agents 
the exercise of some of these powers altogether, — all this 
adds greatly to the confusion of thought upon the subject. 
It appears as if these quasi-fconstituent bodies had something 
more than residuary governmental powers, since they do not 
exercise those powers immediately themselves. This some- 
thing more is usually conceived as a part of the sovereignty, 
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to say the least. It requires more than superficial thinking 
to reach the principle that sovereignty cannot be partly here 
and partly there, but is a unit undivided and indivisible. 

If the state should designate in the. constitution the whole 
domain of individual immunity against both the general and 
the local governments, and construct in detail the organi- 
zation of the local government as well as that of the gen- 
eral government, this difificulty would largely disappear. So 
long, however, as the usual method is observed, great effort 
of mind will be necessary to comprehend its real significa- 
tion. 

The second alternative arising from the application of my 
second canon of distinction is between what I will term con- 
solidated government and co-ordinated government. 

3. Consolidated government is the form in which the state 
confides all governmental power to a single body. If this 
body be a single natural person, then the government is 
monarchic. If it consist of a number of natural persons, 
then the government is aristocratic or democratic, according 
as the number of persons is narrower or wider, whom the 
state makes eligible to hold voice and vote in the governing 
body. 

4. Co-ordinated g-overn merit is that form in which the state 
distributes the powers of government, according to their 
nature, between separate departments or bodies, each created 
by the state in the constitution, and, therefore, each equally 
independent of, but co-ordinated with, the other or others. In 
consolidated government, the single body always finds it nec- 
essary, in the exercise of its different functions, to create 
chief agencies, corresponding in number and character with 
the functions to be exercised, and to govern through these ; 
but these agencies are entirely dependent upon the will of 
the single body both as to their powers and their existence. 
In co-ordinated government, on the other hand, each depart- 
ment* created by the state, in the constitution, has an inde- 
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pendent existence as against every other department, and is 
furnished, or should be furnished, by the constitution with 
the means to maintain its own proper existence and powers 
against the possible encroachments of the others. 

Consolidated government is the ideal form for the perfect 
condition of human society ; but for any other condition it 
tends to result, sooner or later, in crude and arbitrary gov- 
ernment. 

Co-ordinated government is the form now almost universal 
in the great states of the world. It is the form which con- 
duces best to promote and preserve a steady and natural 
development of an already advanced, though still imperfect, 
political society. It tends to emancipate government from 
the spirit of one-sidedness, partiality and radicalness. It 
has doubtless come to remain, so far as human thought can 
penetrate the future. 

III. My third canon of distinction is the tenure of the 
persons holding office or mandate. Viewed from this stand- 
point government is either hereditary or elective. 

I. Hereditary government is the form in which the state 
confers the powers of government upon a person, or upon an 
organization or organizations composed of persons, standing 
in a certain family relation to his or their immediate prede- 
cessors. The state determines, in the constitution, what the 
relation shall be. Four general solutions of this problem 
meet us in political practice, viz ; anciennet6, anciennetd in 
the male line, primogeniture, primogeniture in the male line. 

The principle of anciennete makes the oldest member of 
the family of the deceased the successor, without regard to 
sex. 

That of anciennetd in the male line makes the oldest male 
member of the family of the deceased his successor. 

The principle of primogeniture makes the oldest immediate 
descendant of the deceased the successor; or, if the deceased 
have no descendant, the principle makes the oldest immedi- 
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ate descendant of the nearest ancestor of the deceased the 
successor ; or, if the immediate descendant of the deceased 
shall have died before his ancestor, leaving issue, the prin- 
ciple makes the first born among this issue the successor ; 
or, if the oldest immediate descendant of the nearest ancestor 
of the deceased shall have died before the latter, leaving 
issue, this principle makes the first born among this issue 
the successor, etc. 

The principle of primogeniture in the male line follows 
the same law of succession as that just described for simple 
primogeniture, only excluding the female altogether from the 
succession, and from the transmission of the succession. 

There are some modifications of these four chief norms 
to be found in practice. 

The most important is that which prefers the males of the 
same parentage only before the females, but admits the 
females of the same parentage with the last male holding 
power, before the males of a more remote parentage. This 
is the English principle in the descent of the crown, as we 
shall see further on. 

Another modification permits the immediate holder of 
power to designate before his or her decease the member of 
his or her family who shall succeed. This rule has the 
advantage, when conscientiously and intelligently applied, of 
securing the most capable member of the family for the suc- 
cession ; but it is liable to great abuse, and generally prevails 
only in arbitrary and despotic systems. 

Of all of these species of hereditary tenure, primogeniture 
in the male line appears the most useful and successful. It 
comports best with the other principles of the modern politi- 
cal systems. It contains no element of personal arbitrariness, 
and yet it is calculated to secure as good capacity as the 
family possesses. 

2. Elective government ; is that form in which the state con- 
fers the powers of government upon a person, or upon an 
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organization or organizations composed of persons, chosen 
by the suffrage of other persons enfranchised by the state, 
and holding the powers thus conferred for a distinct term 
and under certain conditions. 

Election maybe direct or indirect; i.e. the suffrage-holders 
may vote immediately for the person to hold power, or for 
another person or other persons who shall vote for the 
person to hold power. 

Election may also be by general ticket or by district ticket ; 
i.e. each suffrage-holder may vote for a number of persons 
representing a larger division, of territory and population, or 
for a single person representing a smaller division. 

Election may be by single or cumulative vote ; i.e. where 
the election is by general ticket, each suffrage-holder may 
cast his vote for each of a number of persons, to the number 
to which the division is entitled in the particular govern- 
mental body, or he may distribute among a less number of 
persons a number of votes equal in the aggregate to the 
whole number of persons to which the division is entitled 
in the particular governmental body, or he may cast this 
entire number for one person. 

This is hardly the place to enter upon a discussion of the 
merits of these several methods of election. I shall touch 
briefly upon this subject again when we come to examine the 
provisions of constitutional law regarding it. 

IV. My fourth and last canon of distinction is the relation 
of the legislature to the executive. 

Viewed from this standpoint government is either presi- 
dential ox parliamentary. 

I. Presidential government is that form in which the state, 
the sovereign, makes the executive independent of the legis- 
lature, both in tenure and prerogative, and furnishes him with 
sufificient power to prevent the legislature from trenching 
upon the sphere marked out by the state as executive inde- 
pendence and prerogative. There may be several degrees in 
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the principle of executive independence. The executive may 
be made only politically independent of the legislature, which 
would signify that neither he nor his agents are responsible 
to the legislature for the executive policies or acts. He may, 
again, be made entirely independent of the legislature, which 
would signify that the legislature could not even impeach 
him for high crime or misdemeanor. He may, again, be 
made independent of the legislature, except he commit 
some particular crime of a very heinous nature as, for 
example, high treason. He may be furnished with an 
absolute veto upon the acts of the legislature, or a suspensive 
veto, or a veto which may be overridden by an increased 
majority. We will not take these degrees of independence 
into account at this point of our reflections. We will regard 
the requirements of the principle as substantially fulfilled, 
if the legislature cannot ordinarily originate the executive 
tenure or terminate it simply on account of political disagree- 
ment, and if the executive is furnished by the state with the 
independent power to defend his prerogatives partially if not 
completely against the possible encroachments of the legis- 
lature. 

This is a highly practical form of government. In the, 
first place, it is conservative. It fixes the weight of re- 
sponsibility upon a single person ; and there is nothing like 
this to produce caution, deliberation, and an impartial regard 
for all interests concerned. In the second place, it is 
energetic. One capable person can come to an agreement 
with himself, while a half-dozen or more are haggling over 
questions of precedence and procedure. In the third place, 
it is powerful. That one poor commander is better than two 
good ones is the bon mot, often quoted, of one of the most 
powerful commanders whom the world has ever produced. 
A single capable personality is not lamed and limited by a 
division of counsel and a divergence of views. He may listen 
to many counselors ; they may assist him in reaching his 
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determination ; but that determination does not require the 
consensus of different wills, and when once made it must be 
obeyed. 

On the other hand, it is quite possible that the indepen- 
dence of the executive may produce a deadlock between the 
executive and the legislature. For example, the executive 
may veto a legislative act and the legislature may refuse to 
' pass the appropriations until the veto be withdrawn. The 
state may, however, reduce this danger to a minimum by 
commanding, in the constitution, the separation of questions 
concerning appropriations from all other questions, and by 
vesting in the executive the power to execute the laws by his 
own ordinances, if the legislature should fail to enact the 
measures for their execution. This objection to the presi- 
dential form does not weigh heavily against its advantages. 

The advantages of presidential government are especially 
manifest in those states in which a great variety of views 
and interests prevail, or in which governmental power is dis- 
tributed among two or more independent organizations, or 
in which active defense against foreign invasion is a chief 
necessity. When all of these conditions coexist, any other 
form than very strong presidential government will inevitably 
meet with speedy and miserable failure. 

2. Parliamentary government is that form in which the state 
confers upon the legislature the complete control of the 
administration of law. Under this form the legislature origi- 
nates the tenure of the real (though perhaps not the nominal) 
executive, and terminates it at pleasure ; and under this form 
the exercise of no executive prerogative, in any sense and 
manner unapproved by the legislature, can be successfully 
undertaken. 

This is the general statement of the principle ; but a little 
scrutiny will reveal the fact that in practice a still farther 
adjustment, a second differentiation, so to speak, is neces- 
sary. This results from the fact that most legislatures con- 
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sist of two houses. In legislation the required concurrence 
of two independent bodies to the validity of any act is advan- 
tageous, but in administration it is unendurable. Hence the 
control of the administration by the legislature is bound 
to become, in practice, control by one house of the legis- 
lature ; and this control naturally gravitates to that house 
which, by the law or custom of the constitution, has the 
greater power over the revenues of the government. 

This is in some respects, and under certain conditions, 
an admirable system. Its chief excellence is that it main- 
tains permanent harmony between the different branches 
of the government ; but in gaining this result, it sacrifices 
entirely the independence of the executive, and destroys 
practically the independence of one of the two houses of 
the legislature. Legislation is thus made comparatively 
easy ; but at the risk of an unsteady and an inconsistent 
administrative policy. Another great advantage which this 
system offers is the better information of the legislature 
upon all subjects concerning which it must act, through the 
presence and voice of the heads of the administration in 
the chambers. Legislation is neither initiated nor shaped, 
as in the other system, by the heads of a half-hundred 
legislative committees — by men, that is, who are com- 
monly inexperienced and often visionary. To some minds 
this advantage is balanced, in some degree at least, by the 
disadvantage of an undue administrative influence thus gained 
over the legislature. This reflection would have more value if 
the executive in the parliamentary form were a really indepen- 
dent department ; but since, in fact, it is nothing more than 
the grand committee of the reigning party in the legislature, 
or in that house which controls the administration, this 
point may be disregarded in estimating the worth of the 
system. 

The parliamentary form, however, is not one which is suit- 
able or possible for all conditions of men. In fact, its sue- 



The Tests of Governmental Forms. 15 

cessful operation is dependent upon peculiar and unusual 
conditions. I can conceive of but two phases in the develop- 
ment of political society to which it is really applicable. 

The one would be a practically perfect constitution of 
society, in which the whole population of the state should 
be highly and nearly equally intelligent, universally self- 
contained, and moved by a pure spirit of justice. In such 
a society it must be presumed that the best would always 
be chosen to exercise the powers of government, and that, 
where all were so good, the best would need no artificial 
checks and balances to preserve them from committing 
wrong or error. Such a perfect society has never existed, 
does not now exist, and will not appear in the near future. 
We must not at present build our constitutional law upon 
any such presupposition. If this were the only condition 
for the existence of parliamentary government, we might 
dismiss the further consideration of this form as an ideal 
of the distant future. 

There is,. however, one other stage in the evolution of the 
state at which the parliamentary form of government natu- 
rally appears and may work successfully. At this stage the 
political system consists of three dominant institutions : first 
a kingship, i.e. an hereditary executive, with reserved 
dormant powers, possessing the most sincere devotion and 
loyalty of the masses ; second, an e stablished religio n under 
the headship of the crown, through which the morahty 
of the masses may be preserved and their attachment to 
the crown secured and perpetuated ; and, third, l imited suf - 
frage, through which the intelligent, conservative and mod- 
erate classes shall be the bearers of the political power. 
The most cursory glance at the working of parliamentary 
government will manifest at once the necessity of these in- 
stitutions, in these relations. How, for example, can the 
leaders of the majority in the legislature, or in one house 
thereof, govern with any degree of vigor and success, unless 
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the majority which supports them be stable and resolute, 
and the opposition be benevolent and forbearing ? How, 
with the present degree of popular intelligence in even the 
most advanced states, can these qualities be secured in a 
legislature whose members are chosen by an universal or a 
widely extended suffrage ? Experience teaches us that such 
a legislature is inclined to be factious, impatient and rash. 
But, again, how can a legislature proceeding from a distinctly 
limited suffrage govern the great mass of the unenfranchised, 
except through the medium of a kingship with its prehistoric 
legitimacy ; and how can the power of that idea of legiti- 
macy be maintained, save through the influence of a religion 
loyal to the crown and possessed of controlling power over 
the popular conscience ? Lastly, how can the chiefs of the 
legislative majority govern at all, if the wearer of the crown 
may change its prerogatives at pleasure from dormancy to 
activity, and interfere at any and every point with their 
movements, or refuse at pleasure the royal sanction to their 
acts ? It is evident, I think, that, at any stage in the de- 
velopment of the political world much short of the perfect 
stage, these are the conditions and relations essential to 
the successful working of parliamentary government. Any 
considerable change in them will undoubtedly impair its use- 
fulness and endanger its existence. 



Application of the Tests of Governmental Forms. 1 7 



CHAPTER II. 

THE APPLICATION OF THE TESTS. 

Let us now test the constitutional law of the United 
States, England, Germany and France by the canons set 
forth in the preceding chapter, and see if we can thereby 
determine the general form of government obtaining in each. 

I. The Form of the Government of the United States. 

I. This is substantially representative govern ment. The 
organization of the state is substantially distinct from the 
organization of the government. It is true that the same 
personnel is made use of, to some degree, in both cases,i but 
it is under different forms of combination. I have already 
fully demonstrated in the first book of this part of my trea- 
tise (vol. I, p. 142 ff.) that the organization of the state in our 
system is far from being perfect or even satisfactory, but it is 
sufficiently so to sustain the proposition that, in the political 
system of the United States the state and the government 
are not identical ; i.e. that the government is representative. 
The government of the United States is, further, limited 
representative government. Any argument to sustain this 
proposition would be superfluous. The merest glance at the 
text of the constitution is ample proof of the statement. 
Finally, the government of the United States is democratic 
representative government. Eligibility to office and legisla- 
tive mandate are limited only by citizenship, age and resi- 
dence.2 Citizenship is the privilege of no class,^ the required 

1 Constitution of the United States, Art. V. 

2 United States Constitution, Art. I, sec. 2, § 2; Art. I, sec. 3, §3; Art. II, 
sec. I, §. 5. 

' United States Constitution, Amendments, Art. XIV, sec. I. 
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age is low and the gaining of residence is subject to no 
artificial hindrances. 

2. The government of the United States is federal g ov- 
ernment. By this I do not mean that the central government 
alone is a federal government. It is true that this term is 
generally applied to it, but I think this arises from the mis- 
taken assumption that it is the government of a federal state. 
I think I have shown that there is no such thing as a federal 
state ; that, in what is usually called the federal system, one 
state employs two separate and largely independent gov- 
ernmental organizations in the work of government. What 
I mean, therefore, in the proposition that the government of 
the United States is federal government, is that the whole 
governmental system is federal and that the central govern- 
ment is one of two governmental organizations employed by 
the state. 

Furthermore, the government of the United States is co- 
ordinated government. The constitution establishes a leg- 
islative, an executive and a judicial department, distributes 
the powers of the central government between them,^ and 
ordains that the local governments shall maintain a corre- 
sponding form.^ 

3. The United States government is elective govern- 
ment. The constitution prescribes the principle of election 
for the holders of legislative mandate,^ and for the chief ex- 
ecutive officer * in the central government, and commands the 
maintenance of the corresponding form in the local gov- 
ernments.5 The appointment by the political departments 
of the subordinates of the chief of the executive depart- 
ment and of the members of the judicial department is no 

1 United States Constitution, Arts. I, II, III. 

^ Ibid. Art. IV, sec. 4. 

' Ibid. Art. I, sec. 2; Art. I, sec. 3. 

* Ibid. Art II, sec. i, § 2; Amendment XII. 

5 Ibid. Art. IV, sec. 4. 
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modification in principle of the elective form of government. 
It simply removes the holders of such offices one or more 
degrees from the immediate process of election in the estab- 
lishment of their tenure. An abstract of the tenure must 
show, in every such case, that its origin is in election. 

4. The United States government is presidential govern- 
ment. The tenure of the executive is ordinarily indepen- 
dent of the legislature, both in origin and in termination.^ 
Only upon failure of the regular electors to elect may a 
branch of the legislature act, and then not as legislature, but 
as a central board of electors ; ^ and only upon the commis- 
sion of high crime or misdemeanor may the legislature under- 
take to terminate the tenure.^ These powers of the legislative 
bodies over the executive tenure must be regarded as excep- 
tional. The ordinary rule of the constitution is the entire 
independence of that tenure. It is quite true that a legisla- 
ture so disposed could take advantage of defects in the ordi- 
nary law of election of the executive, and decide that there 
had been no election in the ordinary manner, and thus secure 
the power of election to the lower house ; but it is not to 
be presumed that the two houses would unite in any such 
conspiracy against the intent of the constitution. Neither 
is it to be presumed that the two would conspire to expel 
an obnoxious executive from office under the pretext that 
he had committed a crime or misdemeanor. These pro- 
visions were intended to meet extraordinary exigencies ; 
and it is to be presumed that they will never be resorted 
to except under the direst necessity and in a spirit of 
patriotic sincerity. 

Further, the executive head of the United States govern- 
ment is completely independent of the legislature as to his 
political policy. His council or cabinet of advisers are his 

1 United States Constitution, Art. II, sec. i, § 2; Amendment XII; Art. II, 
sec. I, § I. 

2 Ibid. Amendment XII. » md. Art. II, sec. 4. 
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own agents, responsible politically to him only. The defeat 
of a proposition made by him, or by any one or all of them, to 
the legislature, or a vote of censure passed by the legislature 
upon him or them, do not call for his resignation or their res- 
ignations. Nothing of the sort is provided or intimated in 
the remotest degree in the constitution. The political inde- 
pendence of the executive over against the legislature is 
complete. 

Lastly, the executive head of the United States govern- 
ment is furnished by the constitution with the power to 
defend his prerogatives against any possible attempt of the 
legislature to encroach upon them. It is true that his veto 
power upon the legislative acts is not absolute, on the one 
side, nor limited to those measures touching executive pre- 
rogative, on the other ;^ but the majority required to over- 
come it is so large that the defense is practically complete. 
If so extraordinary a majority can be united against the 
executive in the legislature, it is rather to be presumed that 
the executive is mistaken in claiming that the measure would- 
encroach upon his constitutional prerogative. At the same 
time, we must consider that the unlimited scope of the veto 
power gives the executive the means of opposing, and prob- 
ably defeating, any measure of administrative law or ordi- 
nance which he may regard as unconstitutional or useless or 
impracticable, no matter whether it touches his prerogative 
or not. This is sufficient to secure the independence of the 
executive. The veto power in his hands, however, is not 
limited, either in theory or practice, to the cases above noted. 
Any act of the legislature which requires the concurrence 
of the two houses is made subject by the express words of 
the constitution to the presidential veto. ^ A wise and con- 
siderate executive will be sparing in its use against measures 
which neither infringe his constitutional prerogative nor 

1 United States Constitution, Art. I, sec. 7, §§ 2 and 3. 2 Ibid. 
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concern the ways and means of administration, but he is 
not restrained by the constitution from the most lavish and 
prodigal employment of this power. That is left entirely 
to his own discretion and his own judgment and sense of 
propriety. 

It is difiScult to find a term or a concise phrase to express 
this representative, limited, federal, co-ordinated, elective, 
presidential form of government. The qualities of represen- 
tation, limitation, distribution of powers between independent 
departments, co-ordination of departments and election must 
be regarded as the essential elements of what is known as the 
repubHcan form of government. I think these, when based 
upon a democratic form of state, constitute the republican 
form. If then we substitute for these the term republican, 
I think we shall have brought the phrase which designates 
the form of the United States government into its most 
concise wording, viz ; the federal presidential republic . This 
is a thoroughly consistent form. All of its elements belong 
to one and the same general system of practical political 
science, viz ; the popular sovereignty system. No serious 
future conflict between these parts need therefore be appre- 
hended. 

II. The Form of the Government of France. 

I. This government is representative. The state is organ- 
ized in the constitution as a National Assembly, separate 
from and supreme over the government.^ It is true that the 
National Assembly constitutes itself out of the personnel of 
the legislature, but it organizes that material into an entirely 
different body from the legislature, a body possessing sover- 
eign power over the legislature and over the whole government. 

The French government is, further, practically unlimited 
representative government. There is not a single immunity 
from governmental power secured to the individual by the 

1 Loi coTistitutionnelle relative k I'organisation des pouvoirs publics, 25 fevrier, 
1875, Art. 8. 
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constitution. There is not a single express limitation of any 
sort in the constitution upon the powers of the government. 
There is but a single implied limitation, viz ; that the govern- 
ment cannot change the constitution ; but the fact that the 
legislature may, at its own discretion, transform itself into 
National Assembly,^ i.e. into the body which may change the 
constitution, makes this implied limitation practically nuga- 
tory. Finally, the French government is democratic. Eligi- 
bility to office and to legislative mandate is conditioned only 
upon age and the possession of civil and political rights.^ 
The required age is moderately low, the suffrage is what is 
generally considered universal,^ and citizenship is not subject 
to any artificial limitation. 

2. The French government is centralized government. 
There is no trace in the constitution of a distribution of 
governmental powers between a central government and 
local governments ; i.e. no such distribution is made by the 
state. Whatever local autonomy may exist is statutory and 
may be changed or swept away by the central government 
at pleasure. The centralization is in principle absolute, and 
may be so in practice at the will of the government. The 
French government is, however, co-orditiated government. 
The constitution establishes a legislative department and an 
executive department, draws the line of distinction between 
their functions and prescribes the principles of their cor- 
relation. 

3. The French government is elective government. The 
members of the lower house of the legislature are chosen 
by universal suffrage and direct election.* The members of 

^ Loi constitutionnelle relative Si I'organisation des pouvoirs publics, 25 fevrier, 
1875, Art. 8. 

^ Loi du 9 decembre, 1884, Art. 4; Loi electorale politique, 30 novembre 
1875, Art. 6. 

^ Loi constitutionnelle relative ^ I'organisation des pouvoirs publics, 25 fevrier 
187s, Art. I, § 2. 

* Ibid.; Loi electorale politique, 30 novembre, 1875, Art. i. 
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the Senate are chosen by electors chosen by the people.^ 
The President is chosen by the members of the legislature in 
National Assembly,^ and all officers, judicial, administrative 
and military, are appointed by the President.^ The French 
system is, at last, entirely uniform and consistent in this 
respect. ^"^ 

4. The French government is parliamentary government. 
The constitution vests the election of the executive in the 
joint assembly of the two legislative bodies.* The two legis- 
lative bodies, the one acting as a court and the other as 
prosecutor, may also depose the President from office upon a 
conviction of high treason.® On the other hand, the Pres- 
i dent is not made politically responsible tn the Ipj ^islatiire It 
is not necessary that he should be personally in political 
accord with the majority in the legislature. The const i- 
tution creates, however, a politically responsible ministry . 
and requires that every act of the President shall be coun - 
tersigned bv a minister. ^ The real executive power is thus 
placed in the hands of the ministry, not by the act of the exec- 
utive himself, but by constitutional provision. Moreover, the 
President has no veto power b y which to defend his ministry, 
or even his own prerogatives, against the majority in the legis- 
lature. He may ask for a reconsideration of a measure, but 
the repetition of the vote by the absolute majority is all that 
is necessary to overcome this opposition.'^ This is certainly 
parliamentary government. The constitutional provisions in 

1 Loi du 9 decembre, 1884, Art. 6. 

^ Loi constitutionnelle relative k 1' organisation des pouvoirs publics, 25 fevrier, 
1875, Art. 2. 

5 Ibid. Art. 3, § 4. 

* Ibid. Art. 2. 

^ Ibid. Art. 6, § 2; Loi constitutionnelle sur les rapports des pouvoirs publics, 
l6juillet, 1875, ■'^''- '2> § '• 

^ Loi constitutionnelle relative \ I'organisation des pouvoirs publics, 25 fevrier, 
1875, Art. 6, § I ; Ibid. Art. 3, § 6. 

' Loi constitutionnelle sur les rapports des pouvoirs publics, 16 juillet, 1875, 
Art. 7, § 2. 
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regard to this matter contain, however, one practical difficulty. 
They make the ministry responsible politically to the two 
chambers. I have already demonstrated that this may become 
a practical impossibility.^ Different political majorities in 
the two chambers will always bring it to that. This is just 
what has happened in the practice of the French system ; 
and, by the inevitable course of history, t he political responsi - 
bility to the two chambers, created by the constitution, has be- 
come in prarticR a. pnlit iral responsibility to the Chamhg r_pf 
Deputie s, t he lower house of the legislatu xe. This result has 
not been attained without the most serious struggle between 
the three bodies concerned, viz ; the President, the Senate, 
and the Chamber of Deputies. A brief resum/ of its his- 
tory may aid us to comprehend the existing status. The 
first President under the present constitution, the Marshal 
MacMahon, was elected by the Constituent Assembly which 
framed and adopted the constitution. He was elected before 
the constitution was put into force, to hold office for seven 
years, from May, 1873; and the constitution, subsequently 
formed, not only contains an express ratification of this act, 
but provided that during MacMahon's term no revision of 
the constitution should take place save through his initiation. 
The majority in the Constituent Assembly belonged to the 
monarchic parties, and MacMahon's ministry was under the 
premiership of the Due de Broglie, a Legitimist. The Re- 
publicans, however, won steadily almost all the seats in the 
Constituent Assembly made vacant by death or resignation 
after the middle of the year 1873, and in 1876 they found 
themselves in majority. They immediately voted the disso- 
lution of the Constituent Assembly and the call of the first 
legislature under the new constitution ; i.e. they voted to 
place the new constitution in force. The majority returned 
to the first legislature was republican in the Chamber of Depu- 

1 p. 13 ff- 
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ties, but monarchic in the Senate. MacMahon, very much 
against his inchnation, felt obHged to dismiss de Broglie and 
form a ministry of RepubHcans, first under Dufaure and then 
under Simon; i.e. the President acquiesced in the theory that 
the ministers must be in political agreement with the major- 
ity in the Chamber of Deputies, and must resign when they 
lose its support. In the existing condition of the membership 
of the two chambers, this was a great triumph for the Repub- 
licans. It at once raised the question, however, between the 
Senate and the Chamber of Deputies, concerning their respec- 
tive powers over the administration. The Senate denied most 
vigorously that the control of the administration was exclu- 
sively in the Chamber of Deputies, and asserted that it had 
equal powers in this respect with the Chamber of Deputies. 
Certainly, whatever political science may have to say about the 
impossibility of this double executive responsibility in practice, 
the constitutional law of France justified the claim of the 
Senate. The President took advantage of the situation, and 
in May, 1877, he reinstated de Broglie as Premier. The Cham- 
ber of Deputies immediately passed a formal vote of distrust. 
The President met this by adjourning the chambers for one 
month, as was certainly his right by the letter .of the con- 
stitution. Upon their re-assembly, on the i6th of June, the 
President asked the consent of the Senate to dissolve the 
Deputies. This was given, and the date of the new election 
was set by the President for the 14th of October. The 
policy of the President and his monarchically disposed friends 
was to give themselves as much time as possible to fill the 
offices with Monarchists, and through these control the elec- 
tions. To their great surprise and disappointment, the Re- 
publicans won in the uneven conflict, and held the majority 
in the new chamber. The President and de Broglie now 
sought to govern by the aid of the Senate, but the Orlean- 
ists in that body refused to support them, and de Broglie was 
forced to resign. The President then appointed a ministry 
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under the premiership of General Rochebouet, the members 
of which were connected with neither of the legislative cham- 
bers. The Deputies resolved at once to take no notice of 
its acts or its existence, and delayed the vote upon the 
budget. The President saw himself compelled either to 
submit or resort to the coup d'etat. After much hesitation 
and not a little attempt at intrigue, he finally resolved to 
yield. On December 13, 1877, he called the Republican, 
Dufaure, to the head of the ministry and gave him uncon- 
ditional power to rule with the majority in the Chamber 
of Deputies. This was the great turning-point in the devel- 
opment of the French constitution. Through these events 
the subordination of all other branches of the government 
to the Chamber of Deputies was pronounced. The realization 
of this relation has been swift and radical. At the beginning 
of the year 1879, the Senate was partially renewed, in the 
manner prescribed by the constitution, and the Republicans 
secured the majority in this body also. President MacMahon 
now gave up all hope of producing a reaction, and on the 30th 
of January, 1879, he resigned, and the Republican, Grdvy, was 
chosen as his successor. Grdvy never disputed the suprem- 
acy of the Chamber of Deputies over the administration. He 
constantly took his ministry from the majority in that house, 
and dismissed it whenever that majority manifested distrust. 
At last the Chamber of Deputies asserted and exercised the 
power to force the President to resign by the general decla- 
ration that the Chamber of Deputies would support no minister 
appointed by him. 

The practice has fully realized in the French system what 
the theory of parliamentary government requires. There is 
now no longer any question that the administration must be 
in political accord with the Chamber of Deputies, no matter 
what the political majority in the Senate may be.^ 

^ The recent resignation of M. Tirard and his colleagues on account of lack 
of support in the Senate accords, indeed, with the requirements of the constitu- 
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It is even more difficult than in the case of the United 
States to designate concisely the form of this representative, 
unlimited, democratic, centralized, co-ordinated, elective, par- 
liamentary government. The elements of representation, of 
general eligibility, of election and of departmental distribution 
of powers are, as we have seen, constituent parts of the repub- 
lican form. On the other hand, the quality of unlimitedness 
is, according to American ideas, the negation of republican- 
ism. American political science cannot regard any system 
of government as republican against whose powers the con- 
stitution does not construct a domain of individual immunity. 
If we should use the word republic at all in characterizing 
the French form, it would have to be qualified as follows, viz ; 
the unlimited, centralized, parliamentary republic. If this 
does not mean, in political science, the despotism of the 
lower house of the legislature, then I confess that I know 
not what it does mean. 

III. The Form of the German Im.perialGovernm.ent. 

I. The German government is representative govern ment. 
It is true that the state is organized out of the personnel of 
the legislature. It is also true that the state follows the 
same system of procedure as the legislature. The only 
distinction between the act of the state and the act of the 
legislature is in the difference of majoritv necessary to the 
validity of the respective acts.^ This is very confusing, as 
I have already explained ; but it is sufficient to take the 
German government out of the category of immediate gov- 
ernments ; i.e. o f systems in which the _ 5tate and govern - 
m ent are identic_a l. 

Furthermore, the German ^nvemment is a limited govern- 
ment. The constitution creates a sphere of individual immu- 
nity, and then enumerates the powers which the government 

tion, but not with sound political science nor with the precedents of French 
practice. 

1 Reichsverfassung, Art. 78. 
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may exercise ; ^ and the principle of interpretation followed 
in the practice is that what is not granted, either expressly 
or by reasonable implication, is denied.^ 

Lastly, the German government is partly democratic ^ r^A 
^rtly monar chic. No restrictions as to qualifications for 
membership in either house of the legislature are to be 
found in the constitution ; and the act of the legislature, in 
regard to this subject, only requires a moderate age, citizen- 
ship, the full enjoyment of civil rights and short residence, 
for membership in the lower house, and makes no require- 
ments for membership in the upper house.^ On the other 
hand, only one person in the entire Empire is eligible to the 
office of the presidency, viz ; the King of Prussia.* 

2. The German govern ment is /"g^gyg/_,gQYernment. This 
proposition is to be taken in the same sense as in the case of 
the United States government, vis ; that the whole govern- 
mental system of Germany consists of two separate and sub- 
stantially independent parts, the Imperial central government 
and the commonwealths ; that to each is assigned by the 
constitution a particular and, in large degree, independent 
sphere ; that the sphere of the central government is defi- 
nitely marked out in the constitution, while the sphere of the 
commonwealths comprehends all the remaining powers of 
government ; and, finally, that neither of the two governments 
can be regarded, in origin or in the substance of its existence, 
as the agency of the other, and that therefore neither can 
legally destroy the other. 

The German government apparently retains many elements 
of the confederate system. This is due to the fact that the 
state has not received a satisfactory and thoroughly sover- 
eign organization in the constitution. The constitution does 

1 Reichsverfassung, Arts. 3, 4, 11, and 35. 

" Schulze, Lehrbuch des deutschen Staatsrechts, zweites Buch, S. 12. 

' Bundesgesetzblatt, 1869, S. 145. Reichsverfassung, Art. 20. 

* Reichsverfassung, Art. II. 
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not fully express the actual conditions. In fact, the powers 
of the commonwealths are far more limited in the German 
system than in that of the United States. The legislatures 
of the German commonwealths have been reduced much 
nearer to the position of administrative boards than have 
the corresponding bodies in the governmental system of 
the United States. The powers conferred upon the central 
government in the German constitution are more numerous 
and wide'reaching than those conferred upon the central gov- 
ernment in the constitution of the United States. On the 
other hand, the organization of the state in the system, of 
the United States is far more complete and commanding, 
and likewise the organization of the official system of the 
central government. In the German system, as we have 
seen, many things are excepted from the power of the state 
under its ordinary organization in the constitution ; and, as 
we shall see, the central government is made to depend very 
largely upon the commonwealth officials in the execution of 
Imperial law. Still we must consider, I think, that the gov- 
ernmental organization of Germany has passed the boundary 
line between confederatism and federalism. It is now sub- 
stantially a federal form, but still more of the debris of the 
old system of 1815-1866 must be swept away before this 
change can be clearly and consistently expressed in the terms, 
phrases and provisions of the constitution. 

The German Imperial government is also co-ordinated g ov- 
ernment. ■ The constitution creates a legislature and an 
executive, distributes powers between them and determines 
the principles of their correlation.^ 

3. The German government is, as to tenure, partly el e£r 
tive and partly ki^vpditary . The constitution prescribes the 
tenure of election for the members of the lower house cf 
the legislature,^ and the tenure of hereditary right for the 

1 Reichsverfassung, Arts. 4-18, 20-32. ' Ibid. Art. 20. 
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executive^ {i.e. so long as that shall be the tenure of the 
King of Prussia), while the tenure of the members of the 
upper house of the legislature, if such we may term the Fed- 
eral Council, is made to depend upon the will of the princely- 
heads of the twenty-two commonwealths in which the heredi- 
tary principle prevails in the chief executive office, and of 
the senates of the three city commonwealths.^ The Federal 
Council is made by the constitution to consist of the repre- 
sentatives of these several personages and bodies, and these 
personages and bodies are severally left to designate their 
representatives in any manner they may choose. Naturally 
the hereditary executives appoint them and the senates elect 
them. No one principle of tenure, therefore, is exclusive 
in the organization of the Federal Council. Finally, the 
Imperial officials, both civil and military, are appointed by 
the Emperor.^ From the standpoint of tenure, accordingly, 
the system is not simple but mixed. The government cannot 
be classed, from this point of view, under any one consistent 
form. 

4. The German Imperial government is presidential gov- 
ernment. The constitution makes the Emperor entirely 
independent of the legislature, both as to the origin and 
termination of his tenure.* It creates no ministry respon- 
sible to the legislature. It confers upon thp F.mppT Yvr,'^ 
spher£__Q L independe nj^r erogativ e^_and-jv£ sts in him ^ the 

powe r to preserve this sph ere frnm l egislative en rrnp xbrnptrt- 

He may declare any legislative act which menaces his pre- 
rogative to be an amendment to the constitution, and he may 
prevent the passage of any such amendment by means of the 
v oices in the Federal Connril which he as King of Prns.sia, 
i nstructs and controls .^ Moreover the Emperor, as King of 
Prussia, is vested by the constitution with the power of abso- 

1 Reichsverfassung, Art. II. 2 Ibid. Art. 6. 

3 Ibid. Art. 18. 4 Jbid. Art. II. 

^ Ibid. Arts. 6, 1 7, and 78. 
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lute veto over all le gislation in re ference tn mi1i^ar y anrl 
naval affairs . and in reference to taxation and the ordinances 
of admini strai-inn of the I mperial tax-system. ^ He is further 
vested with the power to call, open, adjourn and prorogue 
the legislature, and (with the consent of the Federal Council) 
to dissolve the Diet. Lastly, the constitution confers upon 
him the power to appoint all the members of the committees 
in the Federal Council for the army and the navy, except 
only the Bavarian member in the committee for the army. 

This is certainly presidential government, and very strong 
presidential government. It really places in the hands of 
the executive the balance of governmental power. 

It is utterly impossible to find a concise phrase by which 
to designate this representative, limited, partly democratic, 
partly monarchic, federal, co-ordinated, partly elective, partly 
hereditary, presidential form of government. It contains 
the republican elements of representation, limitation, depart- 
mental distribution of powers and election, but these are 
counterbalanced by monarchic and hereditary elements. It 
defies the power of science to invent any term or simple 
phrase which will characterize it. 

From the scientific point of view we should be obliged to 
condemn this form as containing not only heterogeneous but 
hostile elements. From the scientific point of view we should 
be compelled to predict conflict a I'outrance between the 
elements that compose it. Practically, however, it appears to 
be a most excellent form for the present needs of the great 
German state. It has produced and secured more individual 
liberty than the German people have ever heretofore enjoyed, 
and at the same time it has developed a greater power than 
Europe has witnessed since the era of Napoleon I. So long 
as the monarchic and hereditary elements in this form pursue, 
as at present, a popular policy, the conflict with the republican 

1 Reichsverfassung, Arts. 5, 35, and 37. 
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elements may be successfully avoided. If, however, they 
should abandon this line of action and give themselves over 
to a policy of reaction and oppression, the predictions of 
science would be speedily realized. 

IV. The Form of the English Government. 

I. The English government is i'mnied iate_SS:iS[£x: ^'m.&n\. \ i.e. 
the organization of the state and the organization of the 
government are identical.^ No organization of the state 
behind the constitution has framed the constitution, organ- 
ized the state within the constitution, laid out a realm of 
individual immunity, constructed a government and vested it 
with powers either enumerated or residuary. Consequently 
the English government is unlimited. There is no such thing 
as an unconstitutional act of the Parliament, and there can be 
no such thing. Whatever the Parliament ordains is in fact 
and in law constitutional ; and whatever the Crown ordains, 
provided it has not been forbidden or otherwise ordained by 
the Parliament, and provided the ordaining of it has not 
been placed by the Parliament in other hands, is also con- 
stitutional. No judge can pronounce the acts of these 
bodies unconstitutional. The judges of the high courts have 
seats in the House of Lords, and are consulted whenever 
any question of the organic law is in issue, but their advice 
may be disregarded with perfect impunity. They have influ- 
ence within the legislature, but they have no power over the 
legislature, either to nullify its acts or defeat their execution 
in a particular case. Any judge making any such attempt 
may be removed by a petition of the Parliament to the 
Crown. The liberty of the individual is thus completely at 
the mercy of the Parliament. This is utterly despotic gov- 
ernment in theory, however liberal and benevolent it may be 
in practice. 

The English government is mixed : it is at once demo 

1 Dicey, The 1-aw of the Constitution, p. 35 ff. 



Application of the Tests of Governmental Forms. 33 

cratic, arixtor.ratir. anH mnnnrr.hir. The qualifications for 
membership in the lower house of the Parliament exclude 
no considerable part of the adult male population. ^ Neither 
is the upper house to be regarded, as a body, wholly- 
aristocratic in principle. Almost any man in England is 
eligible to a seat in that body ; i.e. the Crown may call 
whom it will in England into the House of Lords.^ On 
the other hand, by the acts of Union with Scotland and 
Ireland, this unlimited power of the Crown in the creation 
of peers in Scotland and Ireland is denied ; and hence the 
eligibility of any persons in Scotland and Ireland to seats in 
the House of Lords, or to positions in the bodies of peers 
of Scotland and Ireland who elect representatives to the 
House of Lords, except they belong to the very narrow 
classes designated by the acts of Union with Scotland and 
Ireland, is also denied. As to the fiords of Parliament 
representing the peers of Scotland and Ireland, the form of 
government is therefore aristocratic ; while as to the Lords 
of Parliament from England and Wales the form is demo- 
cratic, the lowest commoner being eMgible thereto at the will 
of the Crown. On the other hand, eligibility to the executive 
power is monarchic — provided always that we consider the 
wearer of the crown to be the real executive power. Only 
one person in all the Empire is, at any one time, eligible by 
law to this station.^ The wearer of the crown is, however, 
hardly to be considered the real executive.* In practice, this 
person must permit the representatives of the party in major- 
ity in the lower house of Parliament to exercise the crown 
prerogatives, and eligibility to positions in the ministry is 
in principle democratic. In fact, the English government, 

1 Anson, Law and Custom of the Constitution, p. 70 ff. 
"^ Ibid. -p. 177 ff. 

8 Gneist, Das englische Verwaltungsrecht, S. 653; Statutes 12 and 13 William 
III, chap. 2. 

* Bagehot, The English Constitution, p. 80. 
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in its present actual form, is very nearly democratic. The 
monarchic and aristocratic elements are much more sem- 
blance than reality. 

2. The English government is centralized g^overnm ent. 
I do not mean, of course, that there is no local government 
in the British Empire that is separate and distinct from the 
central government ; I mean that there is no local govern- 
ment that is independent of the central government, no local 
government which the central government cannot legally 
modify, change, or even destroy.^ There is no organization 
of the state back of both central government and local gov- 
ernments, creating both, distributing to each its powers and 
guaranteeing the existence and powers of each against the 
powers of the other. The state is organized in the cen- 
tral government, and its acts are legally indistinguishable from 
the acts of the centAl government. All local government is 
therefore statutory in principle, not constitutional. It can, 
therefore, be regarded only as agency of the central govern- 
ment. There is self-government in the English system, but 
no independent local self-government. There is no federal- 
ism in this system. The English fynvemment is, however, 
co-ordinate4 - The custom of the constitution, as Sir W. R. 
Anson calls it, presents us with a legislative department 
and an executive department which we may regard as 
co-ordinated branches of the government ; i.e. as depart- 
ments neither of which can legally destroy the other without 
the consent of that other.^ The ordinary judiciary, though 
by the custom of the constitution a department, and a most 
important department, is not a co-ordinate department ; i.e. it 
may be destroyed by the legislature and executive without its 
own consent. In principle it has only a statutory existence, 
not a constitutional existence. The cu§tom of the constitu- 
tion also distributes powers between the different depart- 

1 Dicey, The Law of tHe Constitution, p. 126 tF. 

2 Bagehot, The English Constitution, pp. loi, 157, 198. 



Application of the Tests of Governmental F'orms. 35 

ments, but it does not firmly secure the executive or the judi- 
cial powers against the encroachments of the legislature. It 
does not secure the ordinary judicial powers by any power of 
resistance conferred upon the judiciary itself. The resistance 
of the Crown alone can defend the judiciary against the legis- 
lature, and that may be finally overcome.^ 

3. The English government is partly ^/g^/zV;^ and partly 
hereditary gnvprnmpjoj- The members of the lower house 
of the Parliament hold exclusively by the elective tenure.^ 
The members of the upper house hold, for the most part, 
by hereditary right,^ and the executive holds by hereditary 
right ; * — provided always that we regard the wearer of the 
crown as the real executive. If, however, we hold the minis- 
try to be the real executive, then we have an elective execu- 
tive. All other officials, both civil and military, are appointed 
by the executive. 

4. The English government is parliamentary government .^ 
This is so distinctly its principle that the other elements of 
its form have been largely ignored in the popular view. 
The House of Commons has complete control of the admin- 
i_stratior L- It is true that the letter of the law attributes 
to the Crown the exclusive power to call, open, adjourn and 
prorogue the Parliament and dissolve the House of Com- 
mons ; but as a fact it is the ministry which exercises these 
powers, and the ministers, as we have seen, are but the chiefs 
of the party in majority in the House of Commons. It is 
also true that the letter of the law attributes to the Crown 
an absolute veto power upon all legislative acts ; but this 
power has not been employed since 1707. Resting from the 
outset upon the custom of the constitution, it has been about 



1 Gneist, Das englische Verwaltungsrecht, S. 1214. 

2 Anson, Law and Custom of the Constitution, p. 70 ff. 
8 Ibid. p. 168 fr. 

* Statutes of Parliament, 12 and 13 William III, chap. 2. 
° Bagehot, The English Constitution, p. 69 ff. 
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extinguished by a non-user of nearly two centuries. Lastly, 
it is true that the Crown has the power to call new members 
into the upper house of the legislature ; but this power again 
is really exercised by the ministry. 

This is the logical and necessary outcome of a system of 
government which recognizes the political responsibility of 
the executive through a ministry to the legislature. By 
shrewd manipulation of that natural hostility which generally 
prevails between the two houses of the legislature, the exec- 
utive may stave off this result for a time, but not forever. 
We must always be prepared for this final outcome when 
we establish the principle of ministerial responsibility to the 
legislature. 

I can no more find a concise phrase to characterize this 
form than the other two just preceding. As we have seen, it 
is immediate, unlimited, partly democratic, partly aristocratic, 
partly monarchic, centralized, co-ordinated, partly elective, 
partly hereditary, parliamentary government. 

It contains, apparently, fewer republican elements than 
either the French or German forms. Even if we regard the 
ministry as the real executive, and thus eliminate hereditary 
tenure from the executive department, still we have hered- 
itary tenure in the upper house of the legislature and un- 
limitedness in the government, both of which elements are 
inimical to the republican idea. If we should go even 
further and deny to the House of Lords any parity of powers 
with the Commons, and discard this body from our calcula- 
tion, there would still remain the identity of the state with 
the government and the consequent unlimitedness of the gov- 
ernment over against the individual ; and unlimited power, 
however liberally and benevolently exercised, still stamps the 
government, legally and scientifically, as a despotism. On 
the other hand, the terms monarchy and aristocracy are even 
less applicable than republic. The adjective "parliamentary" 
does not seem to me an adequate description of this form of 
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government ; but I am unable to coin a phrase that shall be 
at once concise and descriptive. The difficulty of finding 
any scientific name for the English system of government 
goes to show that there are hostile elements in its make-up 
which must, sooner or later, come to combat a Voutrance if 
each should undertake to hold its own. — 

V. Comparison of the Preceding Forms. 

As I have indicated at the beginning of this division of my 
work, it is impossible to say which of these forms of govern- 
ment is, under all conditions, the best. Each presupposes 
and serves, as I have already pointed out, a different situation 
of the political society, a different phase in the development 
of the state. There are, however, several tendencies which 
have become manifest, in the course of the world's recent 
history, in respect to forms of government. These tendencies 
have revealed themselves with distinctness in our examination 
of the four constitutions. 

The first of these is that the modern political world is 
driftin g away from monarchic governmen t ; i.e. from the form 
which places all governmental power in the hands of a single 
person. There is now no such form of government this side 
of Russia. 

The second is that i t is drift in g away from aristnrr^tir gnv- 
ernmen t. Of the four forms which we have examined only 
one contains any aristocratic elements, viz ; tJie_English ; 
and in the English form it is more apparent than real. 

The third is that it is drifting a way from hereditary g ov- 
ernme nt. Two of the four great typical forms are entirely 
rid of it, and one of the other two has found the means of 
making the power of this element nugatory. In only one is 
it a real, active and powerful element ; and it owes its pres- 
ervation and power there to its popular policy, to the great 
principle of its greatest founder : " Ich bin der erste Diener 
meines Staates." I would not venture any prediction that 
it will give way in the German system, at least not within 
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the near future. I only affirm that the construction of the 
great governmental systems of the present shows that the 
trend of the age is away from hereditary government. 

The fourth is that it has b egun to drift aw ay from un- 
li mited governmen t. It has begun to distinguish between 
the state and the government, and to give to the individual 
a constitutional sphere of immunity against the powers of the 
government. The system of the United States has gone far 
in this direction. That of Germany has made a beginning. 
That of France has become conscious of the want of it ; while 
in England the expression "unconstitutional act of Parlia- 
ment " is a form of speech which is now not infrequently 
heard. 

The fifth is that the modern world is beginning to manifest 
some dissatisfaction both with completely centralized g overn- 
ment, an d with federal gnvprnmpnt^ 

The sixth and last is that it is beginning to manifest some 
dissatisfaction both with strong presidential government and 
with parliamentary government . 

Towards what form the political world is tending is not so 
easy to discern. The drift away from monarchic, aristocratic, 
unlimited, hereditary forms would. I think, indicate a ten- 
dency, at least, towards republicanism. I do not believe it is 
Utopian to predict that the republican form will live after 
all other forms have perished. The mysticism and credulity 
are being surely dispelled which make these forms necessary, 
useful or possible ; and the popular intelligence and virtue are 
being developed which will make republicanism possible and, 
at last, necessary everywhere. 

Whether it will be centralized or federalized republicanism 
is a question more difficult to answer; and most difficult 
of all is the query as to whether presidential or parliamentary 
government will be the general form of the future. 

As I have said, the world manifests some dissatisfaction 
with both centralized and federalized government, and with 
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both presidential and parliamentary government. In the 
existing centralized systems the tendency is manifest towards 
federalization in administration, while in the federalized 
systems, the tendency is manifest towards centralization in 
legislation. Again, in the presidential systems, the tendency 
seems towards some closer connection of the executive and 
the legislature in procedure, while in the parliamentary 
systems the tendency is, on the other hand, towards a greater 
independence of the executive. The form of the future will 
doubtless be the resultant of all of these tendencies and will 
satisfy them all. 

It is a hazardous venture to prophesy what the form of the 1 
future will be. It seems to me. however^ that that form will 



be a republic, with centralized legislation and federalized 



administration . Its executive will be independent in tenure, 
and will exercise a veto power, a military power and an 
ordinance power active enough and strong enough to defend 
his constitutional prerogatives and initiate and direct the 
measures of administration. But he will be bound to keep 
his cabinet of advisers in political accord with the lower 
house of the legislature. He will be bound to change them 
as that majority changes ; either immediately, or after a dis- 
solution of that body by his order, approved by the upper 
house of the legislature, and after the return of the same 
party majority by the electors. He will also be bound to 
approve the acts of the legislature which do not, in his 
judgment, trench upon his prerogative or contain unsound or 
disadvantageous measures of administration. 

Which of the great states of the world will arrive at this 
form first and win for itself the prestige of becoming the 
example for all the rest, in the development of the world's 
political civilization is a question which the future must 
decide ; but I do not think it chauvinistic to say that the 
governmental system of the United States seems to me to 
be many stages in advance of all the rest in this line of 
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progress. In spite of all the difficulties and the discourage- 
ments which surround us in our, in many respects, crude 
and undeveloped society, it seems to me evident that the 
destiny of history is clearly pointing to the United States as 
the great world organ for the modern solution of the problem 
of government as well as of liberty. 
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DIVISION II. — THE CONSTITUTION OF THE 
LEGISLATURE. 
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CHAPTER I. 

THE CONSTRUCTION OF THE LEGISLATIVE DEPARTMENT OF 
THE GOVERNMENT OF THE UNITED STATES. 

1. The Geneifal Principle of the Legislative Organization. 
The constitution establishes the bicameral system,^ with 
substantial parity of powers in the two chambers as to legis- 
lation. The only inequality is the exclusive right of the 1 
lower house to originate the bills for the raising of revenue.^ | 
With this single exception, which itself is simply an imi- 
tation of the British principle, each house may originate 
any measure of legislation and each may reject the measures 
originated in the other. The regular term in the House 
of Representatives is two years ; in the Senate, six years. 
The change of mandates is, in the former case, total ; in the 
latter, partial, by thirds. 

2. The Suffrage from which the Legislature proceeds. 
The constitution provides that the members of the lower 
house shall be chosen by those persons in the several com- 
monwealths who are qualified to vote for the members of the 
most numerous branch of the legislatures of their respective 
commonwealths,^ and that the members of the upper house 
shall be chosen by the legislatures of the respective common- 
wealths.* 

1 United States Constitution, Art. I, sec. i. ^ Ibid. Art. I, sec. 7, § i. 

' Ibid. Art. I, sec. 2, § l. * Ibid. Art. I, sec. 3, § i. 
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Unless these provisions are modified by some other clause 
or clauses of the constitution it follows, of course, that that 
part of the people of the United States resident within those 
parts of the territory of the United States not yet favored 
with the federal system of government has no constitutional 
representation in the legislature of the United States ; that 
the members of the lower house are elected directly by 
the immediate holders of the suffrage ; that the members 
of the upper house are elected indirectly by the holders 
of the suffrage, through the media of the legislatures of 
the respective commonwealths ; and that the qualifications 
for the suffrage and the whole procedure of the elections are 
regulated wholly by commonwealth law. A search of the text 
of the constitution will discover but three modifications : one 
in reference to the qualifications for the exercise of the suffrage, 
another in reference to the regulation of the elections, and a 
third in reference to the final determination of the elections. 

The first is the principle of the fifteenth amendment, w hich 
prohibits a commonwealth, as well as the government of the 
United States, from making race, color or previous conditio n 
of servitude a disqualification for the possession of the 
suffrage. This is negative language and does not directly 
confer upon any one the privilege of suffrage. It simply 
guards the individual against any discriminations in ref- 
erence to the suffrage which may be attempted by the 
commonwealths, or by the government of the United States, 
on account of race, color or previous condition of servitude.* 
This restriction, however, may indirectly confer suffrage : if, 
for example, a commonwealth law confers suffrage upon 
white persons having such and such qualifications, this pro- 
vision of the fifteenth amendment would then operate to 
confer it upon other persons, not white, having the same 
qualifications.^ 

^ United States v. Reese, 92 U. S. Reports, 214. 
2 Neal V. Delaware, 103 U. S. Reports, 370. 
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The restriction upon the power of the commonwealths 
over the process of election is contained in Article I. sectio n 
4, paragraph i , which provides that Congrress may at any - 
t ime, by law, make regulations prescribing- the t imps, plarpg 
and manner of holding elections for the members of the 
lower house of the legislature of the United .States and p re- 
scribing the times and man ner of holding electinn p fr»r thp 
members of the upper house, or may alter any regulations 
made by t he commonwealths in respect to these thing s. It 
will thus be seen that the legislature of the United States 
may regulate the whole process of election of the members 
of that legislature except as to the places of choosing the 
members of the upper house, the senators. It may not 
require the commonwealth legislatures to convene for the 
purpose of electing the senators at any other places than 
those fixed by the respective commonwealths. 

The Congress has exercised this power in some degree. 
It has fixed the times for holding the elections for sena- 
tors and representatives.^ The general rule established 
by it for the election of senators, as to time, is the second 
Tuesday after the meeting and organization of the common- 
wealth legislature chosen next preceding the expiration of 
the senatorial term concerned. In case of accidental vacancy, 
it is the second Tuesday after the meeting and organization 
of the legislature next following the accident or, if the legis- 
lature be in session, the second Tuesday after it shall have 
received notice of the vacancy. The general rule established 
b y Congress for the election of representatives, as to time, 
is the Tuesday next following the first Monday in Novem- 
ber, every second year after the year 1876. In case of 
accidental vacancy, it is such time as the respective com- 
monwealths may designate, limited only by the constitutional 
command that upon vacancies happening, the executive of 

1 United States Revised Statutes, sees. 14, 16, 17, 25, 26. 
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the commonwealth shall issue writs of election to fill the 



same 



1 



As to the regulation of the manner of the elections, 
the legislation of Congress is as yet very fragmentary, 
and in some respects inharmonious. It has provided that 
all votes for representatives to Congress must be by writ- 
ten or printed ballot.^ It has provided that, upon the 
written appli cation of t wa citizens of- good sjandmg of any 
town or cit y havings 20,000 inhabitants, or of t en citizen s 
of good standing of any county or parish in any congres- 
sional district, made to the judge of the ci rcuit roiirt_nf 
the United ^State s for the cir cuit in which such city, towii ^ 
county or parish may b e_ situated. prior to any registration of 
voters for an election of a representative to Congress or prior 
to any election at which a representative is to be voted for, 
expressing the desire to have such registration or election or 
both guarded and scrutinized, the judge shall open the court 
at the most convenient point in the circuit ten days before the 
registration or the election, and keep it open for the transac- 
tion of the business connected with the registration or election 
or both, up to and including the day following the election ; 
that the court shall appoint for each election district or voting 
precinct of the city, town or congressional district, from which 
such application as above mentioned shall have been made, 
two persons of different political parties, as supervisors of elec- 
tions , that if the circuit judge is unable to perform this duty, 
he shall designate one of the United States district judges 
within his circuit to perform the same ;^ that such supervisors 
shall attend the registration of the voters, and have power to 
challenge any person offering to register or to cause any name 
registered to be marked for challenge and to take measures 
for the detection and exposure of any fraud in the registra- 

1 United States Constitution, Art. I, sec. 2, § 4. 
^ United States Revised Statutes, sec. 27. 
' Ibid. sees. 201 1, 2012, 2013, 2014. 
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tion ; 1 that they shall attend the elections and remain by the 
ballot boxes from the time that the polls are open until the 
proper and requisite certificates or returns shall have been 
made ; that they shall challenge any vote concerning the 
legality of which either of them shall have any doubt, shall 
personally scrutinize and count each ballot and shall make 
report to the person appointed by the circuit court of the 
United States as chief supervisor of the elections in that 
circuit, of the proceedings at the registry and election.^ 

Congress has also provided that, upon application in writing 
by two citizens of a city or town of 20.000 inh abitants^ or 
more, made to the U nited States marsha l for the judicial dis- 
trict in which the city or town may be situated, prior to an 
election at which representatives to Congress are to be chosen, 
the said marsh al shall appoint special deputies to aid the 
supervisors in the discharge of their duties ; that the marshal 
and his deputies or, in their absence, the supervisors shall 
have power to summon \}a& posse comitatus to their aid in case 
of necessity ; that the marshal and his deputies or, in their 
absence, the supervisors shall have power to arrest, without 
process, any person undertaking in their presence to com- 
mit a fraud against the laws of registration or election, 
and shall bring such person immediately before a commis- 
sioner, judge or court of the United States for examination 
of the charge made against him, etc.^ * 

The mode of electing senators has been much more fully 

regulated by Congress. It is a far easier subject to deal 

with. The statute prescribes viva voce vote, separate action 

of the two houses upon the first day of voting, and vote 

in joint assembly at least once every day after the first day 

until a senator shall be elected. It prescribes, further, that 

upon the separate vote a majority in each house shall be 

necessary to elect ; that upon the vote in joint assembly a 

1 United States Revised Statutes, sec. 2016. ^ Ibid. sees. 2017, 2018. 

^ Ibid. sees. 2021, 2022, 2023, 2024, 2025. 

* By act of February 8, 1894, all these statutes relating to supervisors of 
elections and special deputy marshals were repealed. 
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majority of all the members elected to both houses must 
be present and vote to form a quorum, and that a majority 
of such a quorum shall elect, etc.^ 

Under the constitution Congress might occupy this whole 
ground as to the manner of holding elections for the mem- 
bers of the United States legislature. It is not unlikely 
that it will make advances upon this line in the near future. 

The modification in reference to the final determination of 
the elections is found in Article I, section 5, paragraph i, 
which provides that each house shall be the judge of the 
elections of its own members. This power is entirely unlim- 
ited in each house. Each house may reject anybody who 
claims to be elected and seat anybody who shall have been 
voted for. 

3. The Principle of Representation in the Legislature. 

It would perhaps be more correct to speak of the principles 
of representation, since the two houses of the legislature do 
not rest upon the same principle. In the lower house the 
principle is the census of the population.^ The original pro- 
vision of the constitution excluded Indians not taxed from the 
enumeration ; counted all unfree persons at three-fifths of the 
same number of free persons ; and prohibited representation 
of a population numbering less than 30,000, except the whole 
population of a commonwealth should number less than 30,000, 
in which case it should have one representative. 

This original principle has been modified by two subsequent 
constitutional provisions. The first i s the thirteenth amend - 
ment, abo lishing sla very, which has made the earlier mlp in 
r eference to the counting of unfree persons obsolete . There 
are now no unfree persons in the United States, and there can 
be none, as the constitution now stands. Each person now 
counts for one. The second modifying provision is that clause 
of the f ourteenth amendment which declares that "representa- 

1 United States Revised Statutes, sec. 15. 
'United States Constitution, Art. I,. sec. 2, § 3. 
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tives shall be apportinneri among- the several States " (common- 
wealths) " according to their respective numbers, counting the 
whole number of persons in efirh Si-ai-p " (commonwealth), 
"excluding Indians not taxed" ; and that, when the right to 
vote at any election for presidential electors or representatives 
in Congress, or for the executive or judicial officers of a com- 
monwealth or members of the legislature thereof, is denied 
to any of the male inhabitants of the commonwealth being 
twenty-one years of age and citizens of the United States, or 
in any way abridged, except for participation in rebellion or 
other crime, the representation of such commonwealth shall 
be reduced in the proportion which the number of such male 
citizens shall bear to the whole number of male citizens 
twenty-one years of age in such commonwealth. T he Con- 
gress has not crea ted the means and measures for carrying 
th is threatened redu ctio n of representation into exe cution, 
nor have the courts given judicial interpretation to the words 
of the clause. We therefore do not know whether in order to 
warrant the reduction of representation the denial or abridg- 
ment of the right to vote must be by a law of the common- 
wealth, or by an officer of the commonwealth, or whether the 
act of a combination of private persons, which the common- 
wealth either cannot or will not control, would come within 
the meaning of the provision. The language is that whenever 1 
the right to vote is denied, etc. It does not designate by 
whom. In the previous section of the article it is expressly! 
provided that the denials, deprivations and abridgments there 
spoken of must be made by the commonwealth in order to 
warrant the interference of the government of the United 
States in behalf of the person receiving injury. What does 
the omission of this phrase in the second section indicate .' 
Is it fortuitous, or was it intended to make the commonwealth 
responsible, in this case, for the unlawful acts of its citizens >. 
Sound political science would approve the latter interpreta- 
tion ; but we must await the legislation of Congress and, after 
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that, the final adjudication of a case in point by the Supreme 
Court, before we can pronounce this to be the settled princi- 
ple of our public law. 

Under these constitutional directions and limitations, the 
Congress must fix by legislation the whole number of rep- 
resentatives of which the lower house shall be composed, 
and distribute the same among the different commonwealths. 
This cannot be done once for all time. The representation 
must be readjusted, probably, after every census. The act 
now in force, viz ; that of February 7, 1891,^ fixes the whole 
number of members of the House of Representatives at 356, 
and distributes them among the commonwealths in the ratio 
of one to about 1 50,000 inhabitants. This gives the several 
commonwealths a representation varying from one to thirty- 
four. This apportionment act requires, as the general rule, 
that the members from each commonwealth shall be " elected 
by districts composed of contiguous territory, containing as 
nearly as practicable an equal number of inhabitants, and 
equal in number to the number of representatives to which 
such State" (commonwealth) " may be entitled in Congress, 
no one district electing more than one representative." To 
the commonwealths is left, then, only the construction of 
such districts. The Congress must find the constitutional 
warrant for this measure either in the clause which provides 
that " representatives shall be apportioned among the several 
States" (commonwealths), etc., or in the clause which provides 
that Congress may prescribe regulations as to the times, 
places and manner of holding elections for representatives. 
It would be a little strained, I think, to profess to find the 
power in the first of these clauses. The language is that 
"representatives shall be apportioned among the several 
States " (commonwealths), etc. It does not even declare who 
shall apportion them. We derive the power of Congress to 

1 United States Statutes at Large, vol. 26, p. 735 ff. 
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do this from implication. It does not seem to me, however, 
that this clause confers upon Congress any power, either 
express or implied, to direct the commonwealths how they 
shall distribute their quotas internally. It seems to me that 
the power of Congress is exhausted, so far as this clause is 
concerned, when it distributes to the several commonwealths 
their respective numbers. The power must be found then, if 
at all, in the latter clause. I think it cannot be reasonably 
doubted that the power to determine the manner of holding . 
the Congressional elections includes the power to prescribe 
the scrutin d' arrondissement or district ticket as against the 
scrutin de liste or general ticket, or vice versa; but does it 
include the power to require the commonwealths to construct 
the districts of contiguous territory and of as nearly equal 
population as is practicable .'' It is perhaps too late to raise 
any doubts upon this point. Congress has certainly gone no 
farther than a sound political science would justify, — indeed, 
not so far as a sound political science would justify. It is 
desirable, however, that the constitution should be more 
explicit upon this very important subject. 

The principle of representation in the upper house, the. 
Senate, is commonwealth equality.^ The constitution secures 
this equality even against amendment in the ordinary man- 
ner.2 That is, the state, the sovereignty, as it was organized 
back of the constitution, undertakes to secure the principle of 
commonwealth equality in the Senate, against the state, the 
sovereignty, as organized within the constitution. This is 
confused and unnatural. It is not possible that this restric- 
tion could stand against a determined effort on the part of 
the state within the constitution to overthrow it. It is a relic 
of confederatism, and ought to be disregarded. It may be 
good political science now and in the future that the principle 
of commonwealth equality should prevail in the Senate, but 

1 United States Constitution, Art. I, sec. 3, § I. ^ Ibid. Art. V. 
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the state as organized in the constitution must be the final 
judge of this. No constitution is complete which undertakes 
to except anything from the power of the state as organized 
in the constitution. Such a constitution invites the reappear- 
ance of a sovereignty back of the constitution ; i.e. invites 
revolution. 

The constitution provides that there shall be two senators 
from each commonwealth. This exact number is not de- 
fended against change by the ordinary process of amendment. 
It may be made more or less than two, but it must be the 
same number for each commonwealth. 

Lastly, the representation in both houses is uninstructed. 
The constitution expressly provides, as to the Senate, that 
each senator shall have one vote.i This would be meaning- 
less, if the senators were under the instruction of the com- 
monwealth legislatures. We know, from experience, that 
a commonwealth is sometimes represented by senators, or 
a senator, of different politics from the majority in the ex- 
isting legislature, and that no such legislature pretends to 
control the opinions and votes of such senators. A fortiori 
the members of the lower house are uninstructed. Their 
immediate constituencies have no means of instructing them 
if they would, and it cannot be pretended that the govern- 
ments of the commonwealths from which they are chosen 
could instruct them. This, again, would allow the party in 
majority in the commonwealth legislature to instruct the 
members elected to Congress from the commonwealth, even 
when these members belonged to a hostile party ; which would 
be absurd. The principje is that each senator and each repre- 
sentative represents the whole United States, according to his 
own intelligence and judgment, and that there is no constit- 
uency in the United States which can demand a control over its 
representative in either house of the Congress, or require his 

1 United States Constitution, Art. I, sec. 3, § i. 
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resignation. There is no word in the constitution in refer- 
ence to the resignation of a legislative member. It might 
well be questioned whether a member can constitutionally 
resign. The doctrine held by the constitutional law of the 
country, to which the framers of the constitution of the United 
States looked for guidance, was that he could not. It is, as 
we shall see later, the doctrine still maintained by that law. 
Custom, however, permits resignation of membership from 
Congress, but I am unable to find any constitutional or statu- 
tory basis for the custom. 

4. The Qualifications of Members. 

So far as the constitution makes express provision in detail 
in regard to the subject, the qualifications are three in 
number, and only three. They are age, citizenship and 
inhabitancy. To be eligible to membership in the lower 
house, one must be twenty-five years of age or over, must 
have been for seven years a citizen of the United States, and 
must be an inhabitant of the commonwealth in which he is 
chosen.^ To be eligible to membership in the upper house, 
one must be thirty years of age or over, must have been for 
nine years a citizen of the United States, and must be an 
inhabitant of the commonwealth in which he is chosen.^ 
By implication the constitution makes the male sex also a 
qualification.^ 

No rules are provided in the constitution for determining 
a dispute in regard to the age of a person elected to either 
house, or in regard to the citizenship and the period of citi- 
zenship of such a person, or in regard to his place of res- 
idence. The determination of all such questions is left 
to each house for its own members, under the general 
principle of Article I, Section 5, that each house, shall 
be the judge of the qualifications of its own members. 
Neither house, however, nor the whole Congress, nor the 

1 United States Constitution, Art. I, sec. 2, § -J.. 

2 /«(/. Art. I, sec. 3, § 3. ^ Ibid. 
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commonwealths, can subtract anything from these constitu- 
tional qualifications. I do not think that either of these 
bodies can add anything, in principle, to these constitutional 
qualifications. Certainly the commonwealths cannot add any- 
thing in principle or in detail. They have attempted to do 
so, but Congress has always disregarded these attempts.^ If 
the Congress can add anything by law, or if either house can 
do so through the power of judging of the qualifications of its 
members, it must be something already existing, by reason- 
able implication, in these constitutional qualifications. For 
example, I think it certain that either house might reject an 
insane person, i.e. might require sanity of mind as a qualifi- 
cation; or might exclude a grossly immoral person, i.e. might 
require fair moral character as a qualification. On the other 
hand, neither house nor the whole Congress could make race 
or color or previous condition of servitude qualifications ; and 
no power short of the sovereign, through amendment of the 
constitution, can make any religious test a qualification.^ 

The constitution expressly creates two disqualifications, 
viz ; the holding of ofiQce contemporaneously ; ^ and partici- 
pation in insurrection or rebellion against the United States, 
or the giving of aid and comfort to the enemies of the United 
States, after having taken an oath as a member of Congress 
or of a commonwealth legislature, or as an ofificer of the 
United States government or of a commonwealth, to sup- 
port the constitution of the United States.* The Congress 
may remove the latter disqualification by a two-thirds vote 
of each house. This is, therefore, rather a statutory than a 
constitutional disquahfication ; its continuance, in any case, 
depending not upon the will of the sovereign, but upon the 
will of the government. 

The commonwealths cannot add to or subtract from these 

' Story, Commentaries on the Constitution (4th ed.), vol. i, p. 444 ff. 

2 United States Constitution, Art. VI, § 3. 

' Ibid. Art. I, sec. 6j § 2. * Ibid. Amendments, Art. XIV, sec. 3. 
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disqualifications. On the other hand, the Congress may, by 
law, or either house may, in the exercise of the power to 
judge of the qualifications of its members, make anything a 
disqualification that is reasonably implied in the constitu- 
tional provisions in regard to this subject. Certainly they 
may make the corrupt use of his powers by a legislator a 
disqualification ; and they have done so.^ 

5. The Rights and Privileges of Members. 

Members have the constitutional right to a compensation 
for their services, to be paid out of the treasury of the United 
States.^ What the amount of the compensation shall be, how 
it shall be reckoned, and when paid, are all matters to be 
determined by congressional statute. The constitution cer- 
tainly intends that the Congress shall be reasonable in its 
measures upon this subject ; but I do not conceive that it vests 
any power in the judicial department to determine upon the 
reasonableness of these measures, either at the instigation 
of a member or of an individual citizen. It is to be pre- 
sumed that the members will do fairly by themselves in the 
matter of regulating their own salaries ; and the prospect of 
an offended constituency has certainly thus far constrained 
them to consider the interest of the people also. 

Furthermore they are privileged from arrest during their 
attendance upon the sessions of their respective houses and 
in going to and returning from the same, . except upon_ch arges 
of treason, felony or breach of the peace.^ Reasonable de- 
lays in going and coming and reasonable deviations from 
the nearest course are allowed and protected by this privi- 
lege ; and the privilege begins from the date of the election, i.e. 
it is operative before the member takes his seat or is sworn.* 
It could, therefore, happen that a person claiming to be 
elected would participate in this privilege, although the house 

1 United States Revised Statutes, sec. 1781. 

2 United States Constitution, Art. I, sec. 6, § I. ' Ibid. 

♦ Story, Commentaries on the Constitution (4th ed.), vol. i, p. 609 ff. 
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to which he claimed to be elected should subsequently deny 
his claim. This is sound in principle. The privilege should 
be enjoyed by any such person, while in attendance upon the 
house in the prosecution of his claim and in going to and 
returning from the seat of government for this purpose. It 
is true that the privilege may be abused ; but the harm 
which could come from its abuse would be slight in compar- 
ison with that which might arise from its denial. 

They have, finally, the freedom of speech and debate in 
their respective houses.^ The exact wording of the constitu- 
tion is that for any speech or debate in either house the y 
shall not be q ugstjoaed in any other place. This means that 
only the house itself can call a member to account for what 
he says in the house. It means that he is not subject to any 
prosecution for libel or slander before the courts for what he 
says in the house to which he belongs, or in its committees, 
or for the official publication of what he says. 

6. The Assembly and Adjournment of the Legislature. 

The constitution orders the annual assembly of the legis- 
lature. It fixes the day of assembly upon the first Monday 
of December, but authorizes the legislature to change this 
date, by law, if it will. The constitution does not forbid 
more than one assembly of the legislature each year and it 
expressly empowers the executive to call extraordinary ses- 
sions. This signifies that there may be as many sessions of 
the Congress as the Congress or the executive may determine ; 
and that the Congress, as well as the executive, is authorized 
by the constitution to order its own assembly at any time it 
may deem expedient and desirable. 

The constitution does not expressly vest the general power 
of adjournment of the Congress in any body. It impliedly 
vests the power in the two houses, in agreement with each 
other, in the express limitations which it places upon the 

1 United States Constitution, Art. I, sec. 6, § i . 
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power. Article I, section 5, paragraph 4, provides that 
" neither house shall, during the session of Congress, without 
the consent of the other, adjourn for more than three days, 
nor to any other place than that in which the two houses 
shall be sitting " ; and Article II, section 3, provides that the 
executive may adjourn both houses, in case of disagree- 
ment between them with respect to the time of adjournment, 
to such time as he shall think proper. These limitations 
certainly recognize the general power of adjournment as 
residing in the two houses in agreement with each other, 
and the power of adjournment from day to day and for as 
long a period as three days in each house separately. 

Finally, the constitution does not provide for any such pro- 
cedures as the formal opening or closing of a session, or for 
prorogation or dissolution. The houses, therefore, separately 
arrange the ceremonies of opening and closing to suit them- 
selves, under the power to make their own rules of order and 
procedure; the houses, in agreement, adjourn sine die or pro- 
rogue the session under their general power of adjournment ; 
and there is no such thing as a dissolution of either house of 
the Congress, except by the legal expiration of the terms 
of its members. 

7. The PritKiple of the Quorum. 

The constitution fixes the quorum of each house at an 
absolute majority of the members to which each house is 
entitled by the existing law of representation ;^ i.e. one more 
than half the number of members assigned by this law to 
each house may undertake legislation. The constitution does 
not expressly provide as to how the presence of a quorum 
shall be determined; but it seems to me to imply, in the 
power of each house to force the presence of members in 
order to form a quorum, that physical presence is the test, 
whether or no the members present all act. Such has not 

1 United States Constitution, Art. I, sec, 5, § i. 
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been the general practice, however, to this time. It has been 
regarded as necessary that a quorum shall not merely be 
present, but shall also act* 

8. The Internal Organization of the Legislative Houses. 

The constitution vests the independent power of internal 
organization in each house, by conferring upon each the right 
to elect its own officers ^ and to determine its own rules of dis- 
cipline and procedure, and by giving each house power to 
compel attendance of members. This is the general princi- 
ple ; but the constitution limits these general powers in four 
I respects, viz ; it makes the Vice-President the presiding officer 
of the Senate; 2 it requires at least a two-thirds majority of a 
quorum to expel a member from either house in the adminis- 
tration of its rules of discipline ; ^ it requires each house to 
keep a journal of its proceedings, and to publish the same 
from time to time,* except such parts as in the judgment of 
the house concerned demand secrecy ; and it requires the 
record of the yeas and nays upon the journal of either house, 
in regard to any question, at the desire of one-fifth of the 
members present.^ Within these limits each house is entirely 
free to form its own parliamentary law, at its own will and dis- 
cretion, in so far as concerns its own members. The only 
question is how far it can make its will in this respect valid 
upon outsiders. Each house may certainly expel outsiders 
from its chamber at will. The publicity of procedure re- 
quired by the constitution is entirely satisfied by the keeping 
of the journal. On the other hand, the Supreme Court has 
decided that the constitution confers no general power upon 
either house to punish outsiders for contempt. The Court 
holds that the general power to punish for contempt is in 

* The House of Representatives made a rule on February 14, 1890, author- 
izing its clerk on the demand of a member or the suggestion of the Speaker to 
count a quorum by adding the names of those present but not answering the roll 
call to those answering, and the Supreme Court of the United States has pro- 
nounced the rule constitutional. United States z^. Ballin, 144 U. S. Reports, p. i. 

1 United States Constitution, Art. I, sec. 2, § 5 ; Ibid. Art. I, sec. 3, § 5. 

2 Ibid. Art. I, sec. 3, § 4. 8 Ibid. Art. I, sec. 5, § 2. 

* Ibid. Art. I, sec. 5, § 3. 6 Ibid. Art. I, sec. 5, § 3. 
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its nature a judicial power; that Congress, or either house 
thereof, can exercise it in the determination of those matters 
only concerning which the constitution confers judicial power 
upon Congress, or either house thereof ; that these matters 
are but four in number, viz ; the punishment of its own 
members for disorderly behavior or for failure to attend its / 
sessions, the decision of contested elections, the determina- 
tion of the qualifications of members, and the impeachment 
of the officers of the government ; that where the examina- 
tion of outsiders as witnesses is necessary to the performance 
of these duties, th e Congress, or either house, may summon 



outsiders as witnesses and may punish persons siimmnned fnf 



failing to appear or for any contempt in the course of th^ 
pjXiceediags.i The Court further holds that, in the case 
either of members or outsiders, the punishmentmust be con - 
fined, in time, to the spssinn Hnririg ;H ]irh -fefee-6Qn damnation 
o ccurs and canno t hp gravpr than itnprigf^iiTnP"^" ^'in'ng the 
r emainder of the_session.^- 3*15 

9. The Mode of Legislation. 

The general principles are that either house may initiate 
legislation upon any subject ; that any project introduced 
under any form must, to become law, be passed by a sim- 
ple majority vote (i.e. a majority of those voting, a quorum 
being present) of each house and approved by the executive, 
or not vetoed by the executive within ten days from the date 
of its presentation to him (Sundays not counted), provided 
the session does not expire before the end of this period ; and 
that a project vetoed by the executive must be repassed by 
a two-thirds vote of each house ij.e. by a two-thirds vote of 
those voting, a quorum being present), that house voting first 
in which the bill originated, and both houses voting by yea 
and nay, and entering the vote upon their journals.^ 

1 Kilbourn v. Thompson, 103 U. S. Reports, 168. 

' Anderson w. Dunn, U. S. Reports, 6 Wheaton, 204. 

' United States Constitution, Art. I, sec. 7, § 2; Ibid. Art. I, sec. 7, § 3. 
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There are but two exceptions to these general principles. 
One requires that all bills for raising revenue shall oripnate 
in the House of Representatives and confines the power of the 
Senate in regard to revenue bills to the function of amending 
the bills originated in the Hniise.^ The constitution does not 
expressly require that all projects for raising revenue shall be 
by bill, though I think this is implied in the language of this 
clause. If, however, an attempt should be made to enact a 
law for the raising of revenue, which should not be proposed 
in the form of a bill, it is manifest that the proposition must 
also originate in the House of Representatives. The other ex- 
ception is that a resolution to adjourn — which, as we already 
know, requires the concurrence of the two houses, if the 
adjournment is for a longer period than three days or to any 
other place than that in which the houses shall be at the 
time sitting, — is not subject to approval or disapproval by 
the executive.^ 

All the details of the process, such as the conditions under 
which an individual member may propose bills, resolutions, 
etc., the reading of the bills, their reference, the reports 
thereon, their order upon the calendar, the rules of debate 
thereon, etc., are determined by each house for itself under 
the power to construct its own parliamentary procedure. 
These therefore are subjects with which we have nothing to 
do in a work devoted strictly to the general principles of 
political science and constitutional law. 

1 United States Constitution, Art. I, sec. 7, § i. 
"^Ibid. Art. I, sec. 7, § 3. 
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CHAPTER II. 

THE CONSTRUCTION OF THE LEGISLATIVE DEPARTMENT OF 
THE ENGLISH GOVERNMENT. 

1. The General Principle of Legislative Organization. 

The custom of the constitution recognizes the bicameral 
system, with general parity of powers in the two chambers. 
The only inequality in this case is the exclusive right nf th e 
l ower house to control the budg gt_b pth as to taxation anrl 
appropriation . This places the balance of power, certainly . 
in the House of Commons .^ The regular period of mandate 
in the Commons is seven years, and the change of mandates 
is total. In the House of Lords the mandates are, for the 
most part, permanent. 

2. The Sources from which the Legislature proceeds. 
These are different for the two houses. The lower house 

proceeds from suffrage, while t he upper proceeds from hered- 
i tary right, suffrage, appointment and office. 

The suffrage which is the basis of the lower house has 
been brought out of great confusion into some order by the 
Representation of the People's Act of 1884.^ This act does 
not pretend to regulate the whole subject. It is to be taken in 
connection with all previous acts, but it removes the incon- 
sistencies of the previous law and makes a fairly uniform, 
homogeneous and intelligible law of suffrage for the entire 
kingdom. 

The qualifications which must be possessed by the indi- 
vidual to authorize him to vote for a member of the House 

1 Anson, Law and Custom of the Constitution, p. 224 ff. 
^ Statutes of Parliament, 48 Victoria, c. 3. 
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of Commons are briefly as follows : The individual must be 
of the male sex.^ He must be twenty-one years of age.^ 
He must be a citizen, either by birth or naturalization.^ He 
must own an interest in real estate of the following char- 
acter and value, vis ; in English counties and English towns 
which are counties, freehold estate of inheritance or in occu- 
pation or acquired by marriage settlement, devise, bene- 
fice or office, of the clear yearly value of 40 shillings, or 
if not of inheritance nor in occupation nor acquired by 
marriage settlement, devise, benefice or office, of the clear 
yearly value of 5 pounds sterling ; or copyhold, or any tenure 
other than freehold, of the clear yearly value of 5 pounds ster- 
ling ; or leasehold, if originally created for a term of not less 
than 60 years, of the clear yearly value of 5 pounds sterling, 
or if for a term of not less than 20 years, of 50 pounds clear 
yearly value. A sub-lessee or assignee, if in occupation, has 
the same rights as to suffrage as the original lessee.* 

In Scotch counties, the requirements are proprietorship, by 
any tenure, of lands and heritages of the yearly value of 5 
pounds sterling ; or life-leasehold, of the clear yearly value 
of 10 pounds sterling; or leasehold, if originally created for 
so long a term as 57 years, of the clear yearly value of 10 
pounds sterling ; or leasehold, if originally created for a term 
of not less than 19 years, of the clear yearly value of 50 
pounds sterling.^ 

In Irish counties, the law requires freehold, of the net 
yearly value of 5 pounds sterling; or life-leasehold, of the 
clear yearly value of 20 pounds sterling ; or the whole life- 
tithe rent charge upon a rectory, vicarage or chapelry, of the 
clear yearly value of 20 pounds sterling ; or leasehold, origi- 
nally created for a term of at least 60 years, of the clear 
yearly value of 10 pounds sterling; or leasehold, originally 

1 Anson, Law and Custom of the Constitution, p. 108. 
' Ifiiii- * Ibid. pp. 109, 1 10. 

* Ibid. p. 103 ff. 6 Ibid. 
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created for a term of at least 14 years, of the clear yearly 
value of 20 pounds sterling.^ 

If the individual owns no such interest in real estate, he 
must have occupied, for twelve months before registration for 
any election, lands or tenements within the county or borough 
in which he registers, of the yearly value of 10 pounds 
sterling. He must have resided, if registering in an Eng- 
lish borough, during six months of the year previous to 
registry, in the borough or within seven miles of it ; if regis- 
tering in a Scotch borough, the whole year. He must have 
paid his poor rates, due in respect to such premises before 
a certain date, upon the 5th of the previous January in Eng- 
land, upon the 15th of the previous May in Scotland, and 
upon the ist of the previous January in Ireland; and if the 
lands or tenements lie within an English or Scotch borough, 
he must have paid all other taxes due up to a certain date in 
the twelve months preceding the election.^ 

Or he must be an inhabitant, occupier of a dwelling-house, 
or a part of a house arranged as a separate dwelling, which 
dwelling must have been rated and the rates paid up to a 
certain date within the twelve months previous to the elec- 
tion.^ 

Or he must have been a lodger, for twelve months previous 
to a certain date within the twelve months previous to the 
election, in the same house; and his lodgings, unfurnished, 
must be of the clear yearly value of ten pounds sterling.* 

Or he must be a freeman of a town which, previous to 
the year 1832, could confer suffrage in that manner, i.e. by 
making one a freeman ; but he must at present have acquired 
his freedom by birth or servitude, and must have resided for 
the twelve months previous to registration for an election 
-within at least seven miles of the town.^ 

* Anson, Law and. Custom of the Constitution, p. 104. ^ Ibid. p. 104 ff. 

8 Ibid. p. 104 ff. * Ibid. p. 105 ff. ^ Ibid. p. 107. 
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Or he must be a liveryman of one of the city companies of 
the city of London.^ 

Or, lastly, he must be a member of the governing body of 
the University of Oxford, or Cambridge, or London, or Edin- 
burgh, or St. Andrews, or Aberdeen, or Glasgow, or Dublin.^ 

In addition to these qualifications, we must allude briefly to 
the many disqualifications before we can claim to have any- 
thing like a complete view of the very complex law of suf- 
frage out of which the lower house of the British legislature 
proceeds.^ 

Possession of a peerage is a disqualification, except in the 
case of the holder of an Irish peerage, who has been already 
elected and is serving as a member of the House of Com- 
mons. The holding of police office or of office concerned with 
elections is a disqualification. Unsoundness of mind also dis- 
qualifies. Conviction of treason or felony disqualifies until 
the punishment is served or pardon obtained. Conviction of 
corrupt practices at an ^election disqualifies for seven years. 
The receiving of parochial relief during the twelve months 
preceding the last day of July previous to any election is a 
disqualification to vote at that election. Joint tenancy is a 
disqualification as to all but one where all rest upon the ten- 
ancy to qualify, unless the tenancy " has been acquired by 
descent, marriage, marriage settlement or will, or is in the 
actual occupation of the owner for the purpose of carrying on 
trade or business." Joint occupation of lands and tenements 
in counties is also a disqualification as to all but two, where 
all rest upon the occupation to qualify, unless the occupation 
has been acquired in the same manner as described for joint 
tenancy. 

This is a very confusing system, and gives rise to many 
difficulties in its application to concrete cases. It is a prod- 
uct of history, and a very irregular one. It is hardly re- 

1 Anson, Law and Custom of the Constitution, p. 107. 
= Ibid. 8 jiid^ p. log g- 
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garded by anybody as definitive. It is already radical enough 
to bring great strain upon the constitution, and yet not radi- 
cal enough to be logical and uniform. 

The sources from which the membership of the upper 
house proceeds are, as I have already indicated, four in 
number, viz ; inheritance , electio n, royal appointment and 
e cclesiastical offic e. 

Any person whose ancestor sat in Parliament for England, 
by virtue of a royal summons, issued since 1295, or there- 
about, has the hereditary right to a seat in the House of 
Lords,^ or rather the hereditary right to be summoned to 
that House. The word ancestor in this connection must 
be taken in its public law meaning. It does not mean that 
all the descendants of an ancestor who sat in Parliament by 
royal writ have this right ; the right pertains to that one only 
upon whom, by the law of descent regulating the transmis- 
sion of this right, the inheritance may, at the given time, 
have fallen. This law is primogeniture with preference of 
the male line and abeyance of the right to sit in Parliament 
during the time that there is no male heir, i.e. transmission 
of the right by females, but no exercise of it save by males.^ 

Sixteen persons whose ancestors sat in the House of Lords 
in the Scotch Parliament, by virtue of royal writs of summons, 
before the union of this Parliament with the English Parlia- 
ment, and who are chosen by a majority of all the persons 
upon whom, at any given moment, this inheritance has fallen, 
have the right to seats in the House of Lords during the 
existence of the Parliament for which they are chosen.^ This 
electoral right must have been exercised, however, since the 
year 1 800 ; otherwise it is lost.* Twenty-eight persons 
whose ancestors sat in the House of Lords of the Irish Par- 

1 Stubbs, Constitutional History of England, vol. ii, pp. 203, 204. 

2 Encyclopaedia Britannica, vol. xviii, Art. Peerage, p. 467. 
' Anson, Law and Custom of the Constitution, p. 1 70. 

< Statutes of Parliament, 10 and II Victoria, c. 52. 
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liament before the union of that body with the English 
Parliament, and who are chosen by a majority of all the 
persons upon whom, at any given moment, this inheritance 
has fallen, have the right to seats for life in the House of 
Lords of the Parliament of the United Kingdom.^ The 
words ancestor and inheritance must be taken in these cases 
in the same sense as in the iirst case. 

Any person summoned by royal writ at the pleasure of the 
Crown has the right to a sealt in the House of Lords for his 
own life with transmission of the same to his heirs ; ^ but such 
person cannot under any conditions have a seat in the body 
of Scotch peers who elect the sixteen representatives of that 
body to the House of Lords, and he cannot have a seat in 
the body of Irish peers who elect the twenty-eight repre- 
sentatives of that body to the House of Lords, unless he be 
one of those persons who shall have been appointed by the 
Crown, in accordance with the act of union between Ireland 
and Great Britain, to Irish peerages in lieu of Irish peerages 
becoming extinct.^ 

Two persons, eventually four, may be appointed by the 
Crown to seats in the House of Lords for life or so long as 
they discharge the judicial duties devolving upon them as 
Lords of Appeal in Ordinary.* 

Two archbishops and twenty-four bishops have the right to 
seats in the House of Lords by virtue of their ecclesiastical 
office.^ 

The law of elections is in all respects statutory. The law 
of inheritance and appointment, as the source of legislative 
mandate, is also statutory in the sense that it is subject to 
modification, change and even abolition by statute. 

The custom of the constitution does not secure to eacn 

• Anson, Law and Custom of the Constitution, p. 170. 
2 IHd. p. 177. 3 ji,iii_ p ,77 ff_ 

* Statutes of Parliament, 39 and 40 Victoria, u. 59. 

° Anson, Law and Custom of the Constitution, pp. 170, 197 ff. 
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house complete independence in passing upon the credentials 
of its members. The power to determine questions of dis- 
puted elections, claimed and exercised by the House of 
Commons from 1604 to 1868, was assigned by statute to the 
Court of Common Pleas, and is now exercised by the Queen' s 
Bench division of the High Cnnrt ; 1 while the House of 
Lords has njT_ri°J2lJ" deride the claims to an old peerage 
ii nless upon reference of the rase from the Crowji .^ In all 
other cases it may pass upon the credentials of its members. 

3. The Principle of Representation in the Parliament. 

Each house rests upon its own principle, so that the exact 
title of this section would be the principles of representation 
in the Parliament. Furthermore, we find more than one 
principle applied in the representation of each house. 

In the Commons, the ancient principle was the distribution 
of the representation by royal charters or franchises among 
the organized communities, i.e. the counties, the cities, the 
boroughs and the universities, two niembers for each. This 
equality of representation among the communities, originally 
regarded as just in the main, began in the course of time to 
be felt to be unjust. The doctrine of the French revolution, 
that the individual instead of the local organization is the unit 
of politics, changed this feeling into a definite idea.- The 
reform act of 1832 was the first great step towards the intro- 
duction of the new idea into practice. In this act Parliament 
asserted the exclusive right to distribute the representation. 
The power of the Crown to control the representation by the 
granting of charters and franchises to the local organizations 
was definitely and finally set aside. Still the Parliament did 
not, at that time, undertake to carry out the idea completely 
by basing representation upon numbers. It disfranchised 
those local organizations which had become depopulated and 
increased the representation from those which had become 

1 Anson, Law and Custom of the Constitution, p. 150 ff. 

2 Ibid. pp. 204, 205. 
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populous, but the local organization remained the political 
■unit. The Representation of the People's Act of 1867 fol- 
lowed the same principle. The Redistribution Act of 1885, 
however, has given consistent form to the new idea.-' It 
cuts up the local governmental organizations, the counties, 
cities and boroughs, into election districts, each containing 
on the average about 1:4 ,000 inhabitants : and it ordains that 
each district shall send one representative. This is in prin- 
ciple representation upon the basis of numbers. This is the 
logical consequence of the doctrine of popular sovereignty. 
The act of 1885 still permits some modifications of the principle 
and a few exceptions to the principle. It allows t owns con - 
1-ainjng more than T5,npn and less t han 50.000 inhabitants tn 
be. reckoned as one election district and send one member. 
and those containing more than ■fo.ooo and less than 165.000 
are entitled to be formed into two districts and send_ two 
members , one from each district. It does not disfranchise 
the Universities of Oxford, Cambridge, Dublin, London, 
Glasgow and Aberdeen, and Edinburgh and St. Andrews, 
although the constituency in none of these exceeds 7000. 
We must remember, however, that a university constituency 
means voters, not, as in other cases, all persons. These are 
the modifications as to the population necessary to form the 
districts. The exceptio ns to the principle of district rep- 
resentation are the Universities of OvforH , r amViriHgp anH 
Dublin, the city of London, and those towng whiVh hpf rirp 

t he act of 1885 were entitled tn twr. mPmV.prg ^ nH alcn n nn- 

tain a population of more th an 50^00 and le ss than 7^5,000. 
In these cases the representation is still upon the basis of 
the local governmental organization ; i.e. population does not 
determine the number of members, except in the last case, 
and these constituencies are not divided into districts. For 
example, Oxford University with a constituency of 6000 sends 

^ Statutes of Parliament, 48 and 49 Victoria, c. 23. 
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two members and elects them upon a general ticket, Cam- 
bridge with a constituency of 7000 does the same, and Dublin 
with a constituency of but 4000 does the same. The num- 
ber of members of the House of Commons according to this 
act is now 670. ^ 

Lastly, the general principle upon which this act proceeds 
is that each member represents the whole Empire, not a par- 
ticular local organization nor exclusively a particular constit- 
uency. The member is under no obligation, therefore, to 
follow instructions from the voters or the inhabitants of the 
district from which he is chosen. They have no legal means 
of enforcing any instructions. They cannot demand his res- 
ignation. In fact, a member cannot resign. He may be 
appointed by the chancellor of the Exchequer to the steward- 
ship of the Chiltern Hundreds, or of the manors of East Hen- 
dred, Northstead or Hempholme or to the escheatorship of 
Munster, and if he accepts the office he thereby vacates his 
seat. He may then resign the office and free himself from 
public duties. In case of the insanity of a member, the con- 
stituency that elected him may petition the House to con- 
sider the question of his disqualification ; and the House 
may proceed thereupon, as well as upon its own motion, to 
declare the seat vacant on account of mental disqualification.^ 
This, however, cannot be considered a legal means of enforc- 
ing instructions from a constituency upon a member. The 
fear of defeat at the next election may, of course, influence 
the member to bow before the instructions of his constitu- 
ents, but that creates no legal necessity to regard them. 
Legally, he is simply referred to his own judgment and his 
own conscience. This is uninstructed representation. 

The only legal rules which exist for the distribution of the 
representation in the House of Lords are that the number of 
members from Scotland shall be 16; the number from Ire- 

1 Almanach de Gotha, 1890, p. 745. 

2 Anson, Law and Custom of the Constitution, p. 71 ff. 
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land 28 ; the number of ecclesiastics, 26 ; and the number of 
the Lords of Appeal in Ordinary shall be 2, eventually 4. 
The whole number of members of the House of Lords is 
at present about 541.^ It would be strained to assume that 
these numbers represent the relative interests involved. 
Upon such an assumption we should be obliged to consider 
that the secular interests of England were greatly over-rep- 
resented as contrasted with those of Scotland or Ireland, or 
with the ecclesiastical or judicial interests of the entire 
Empire. This certainly cannot be regarded as the principle 
of the distribution of the representation in this house. It 
would be nearer the truth to regard the members of this 
house as representing the interests of the country over 
against those of the towns. We must remember, however, 
that many of these Lords of Parliament own great blocks of 
city property, while a very large proportion of the persons 
belonging to the constituencies of the House of Commons 
are owners of country land. We cannot then say that what 
they represent is exclusively the interests of the country as 
against those of the towns. In fact, I think we must come 
to the conclusion that the Lords represent, in principle, the 
interests of the whole Empire, and of all classes, as truly as 
the Commons. They differ from the Commons only in the 
manner of their selection. 

They are also uninstructed representatives. With the 
exception of those chosen by the Peers of Scotland and of 
Ireland, it cannot be said that they have any particular con- 
stituencies. They cannot be required by any body to resign 
on account of opinion and votes, or for any other reason ; in 
fact, there is no such thing as the resignation, surrender or 
alienation of membership in the House of Lords. A Scotch 
member may lose his seat as a representative of the Peers of 
Scotland by accepting a peerage of the United Kingdom, 

' Almanach de Gotha, 1890, p. 745. 
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i.e. a peerage conferred by royal appointment ; a bishop may 
vacate his seat by resigning his episcopal office ; a Lord of 
Appeal in Ordinary may lose his seat by ceasing to dis- 
charge the judicial duties associated with his appointment, 
and any peerage may be forfeited by attainder or extin- 
guished by act of Parliament.^ None of these things can, 
however, be regarded as resignation in the ordinary sense, 
certainly not as resignation caused by the discontent of any 
constituency with the act or opinion of a representative in 
the House of Lords. There is not even the influence of a 
new election, except in the case of the sixteen Scotch mem- 
bers, to affect them. They are in a position to think and to- 
act with great independence. H-^"^ 

4. Qualifications of Membership. _ 

The qualifications or positive requirements for holding 
ft seat in the House of Commons are but three, viz ; the 
male sex, the full age of twenty-one years and the quality nf 
citizen or subject, either by birth nr nal-nralizatinn The first 
of these requirements rests upon custom, which, therefore, 
either house might change through the exercise of its residu- 
ary power to judge of the qualifications of its members. 
The second and third, however, rest upon statutes of Parlia- 
ment and cannot be modified by either house alone.^ 

The disqualifications or negative requirements are more 
numerous. Incurable insanity ; the possession of a peerage, 
except an Irish peerage whose possessor is not a Lord of 
Parliament (such a person being able to sit in the Commons 
for any county or borough of Great Britain) ; possession 
of clerical office in the established churches of England or 
Scotland or in the Roman Catholic Church ; possession of cer- 
tain secular offices, such as those concerned with the return 

1 Anson, Law and Custom of the Constitution, p. 201. Encyclopaedia Britan- 
nica, vol. xviii, p. 467, Art. Peerage. 

2 Statutes of Parliament, 7 and 8 William III, c. 25; Ibid. 5 Anne, c. 8; Ibid. 
4 George IV, c. 55. 
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of the filections, with the collection of the revenues or the 
auditing of public accounts or with the administration of 
property for public objects; possession of judicial office, or 
of any office created since the 25th of October, 1705, when 
not specially excepted from the rule by act of Parliament ; 
receipt of a pension, i.e. "a grant of royal bounty repeated 
more than once in three years," excepting "civil service and 
diplomatic pensions"; holding a government contract; con- 
viction of felonious crime, or of corrupt practices at a parlia- 
mentary election ; the state of bankruptcy : all these are made, 
by various statutes, disqualifications for occupying a seat in 
the House of Commons.^ Appointment to almost any other 
office than those mentioned above, removes the person ap- 
pointed from his seat in the Commons, but if re-elected 
after his appointment, he may hold both his office and his 
mandate. 

The qualifications and disqualifications for membership in 
the House of Lords are not so numerous ; but so far as they 
go, they are similar to those which obtain in the House of 
Commons. A Lord of Parliament must be of the male sex. ^ 
He must be of the full age gf twenty-one y ears.^ He must be 
a British subject, and it is not quite clear that naturalizatio n 
will_ma ke an alien a subje ctjor this purpose.^ The disquali- 
fications, in the case of the Lords, are conviction of felonious 
crime and the state of bankruptcy.^ 

Lastly, refusal or failure to take the oath of allegiance dis- 
qualifies from sitting and voting in either house, but does not 
vacate the seat.® 

5. The Rights and Privileges of Members. 

The members of the House of Commons are privileged 
from arrest, during the session and for forty days before the 

1 Anson, Law and Custom of the Constitution, p. 71 ff. 

2 Encyclopaedia Brittannica, vol. xviii, p. 467, Art. Peerage. 
' Anson, Law and Custom of the Constitution, p. 191. 

« Ibid. p. 191. 6 /^,v. pp. 191, 192. 6 ji,ij pp jy^ jg^ ,g2_ 
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opening and forty days after the closing of the same, except 
the arrest be for the commission of an indictable offence or 
for contempt of court. Members elected subsequent to arrest 
and while in confinement have the privilege of liberation 
from the same, except the arrest and confinement be for 
the above-mentioned causes. The privilege extends also to 
exemption from witness service and jury service during the 
same period. 

The members of the House of Commons have perfect 
freedom of speech and debate in the House. They cannot be 
legally dealt with for anything said in the House by any 
court or body outside of the House. If, however, they cause 
their words or speeches to be published, they are subject to 
prosecution for libel, like any private persons.^ 

The members of the House of Lords are, if peers, exempt 
from arrest, at all times,^ " except in case of treason, felony or 
refusal to give security for the peace." ^ This is by virtue, 
however, of the quality of peerage. As Lords of Parliament 
they have only the same exemption as the members of the 
House of Commons.* The privilege extends, however, to the 
households of the Lords during the session and for twenty 
days before the beginning and twenty days after the close of 
the same." 

The members of the House of Lords have perfect freedom 
of speech and debate in the house ; and I do not think that the 
decision in Stockdale v. Hansard (making the members of the 
House of Commons liable to prosecution for libel in case their 
words are defamatory of private character and in case they 
cause the publication of these words) is held to apply to the 



1 Anson, Law and Custom of the Constitution, pp. 139 ff., 146; May, Parlia- 
mentary Practice, pp. 112, 122, 142, 143. 

2 Encyclopaedia Britannica, vol. xviii, p. 311, Art. Parliament. 
Anson, Law and Custom of the Constitution, p. 203. 

* Ibid. p. 203; May, Parliamentary Practice, p. 122. 
' Anson, Law and Custom of the Constitution, p. 203. 
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members of the House of Lords. Honor and gentlemanly- 
breeding are, in their case, relied upon to protect private indi- 
viduals against their abuse of the privilege. Each member 
of the House of Lords has the privilege of having his dissent 
entered in the form of a protest upon the journal of the 
House.^ 

The Peers have, finally, the privilege of access, individually, 
to the person of the wearer of the crown. This is rather a 
privilege of the peerage than of lordship in Parliament. It 
is rather as councillors than as legislators that they may 
approach the throne.^ 

6. The Summons, Opening, Adjournment, Prorogation and 
Dissolution of the Parliament. 

The Parliament is summoned, opened and prorogued by 
the Crown exclusively. These acts, therefore, would not be 
referred to, at this point, except for the fact that in perform- 
ing them the Crown proceeds by the advice of the Prime 
Minister, who is but the head of the cabinet and, as such, the 
representative of the party in majority in the House of Com- 
mons. It is then really the House of Commons, through 
its leaders, which has assumed the power to move the Crown 
to these acts. 

Statute requires the meeting of Parliament at least once 
in three years.^ Adjournment, i.e. cessation of the busi- 
ness of either house for a short period of time (as distin- 
guished from prorogation, i.e. the termination of a session), 
may be undertaken by either house independently of the 
other or of the Crown. It is held that the Crown cannot 
compel either house to adjourn nor terminate an adjournment 
before the time fixed by the house itself.* 

The dissolution of the Parliament may now be effected in 
only two ways, viz ; by expiration of the mandates of the 

1 Anson, Law and Custom of the Constitution, p. 203. 

2 Anson, Law and Custom of the Parliament, pp. 203, 204. 
^ May, Parliamentary Practice, p. 42 ff. 

* Anson, Law and Custom of the Parliament, p. 64. 
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members of the House of Commons, at the end of seven 
years from the first assembly of the Parliament, and by order 
of the Crown terminating the mandates of the members of the 
existing House of Commons and ordering new elections. The 
former method of dissolution was until recently somewhat 
modified by the demise of the Crown, either during a parlia- 
mentary term or a dissolution. The statute of 30 & 31 Vic- 
toria, c. 102, has now removed this modification entirely. The 
latter method of dissolution is formally effected by the exer- 
cise of a Crown prerogative ; but, as a fact, the act is pro- 
voked by the Prime Minister, the chief representative of the 
majority party in the House of Commons. It should there- 
fore be at least referred to, in this connection. It is possible, 
indeed, th^t the ministers may. lose the support of the major- 
ity in the House of Commons, and may still move the Crown 
to order a dissolution of Parliament, by convincing the Crown 
that the majority of the constituencies of the House of Com- 
mons no longer support the views of the majority in the 
existing house.^ This can only be determined by the new 
election. The ministers can exercise this influence over the 
Crown, however, only by virtue of having been the leaders 
of the majority in the House of Commons, and through the 
view that the failure to receive the support of that majority, 
in the particular case, is accidental and can be repaired by 
going to the constituencies. 

7. The Principle of the Quorum. 

The number of members whose presence is necessary in 
order to proceed lawfully with business is fixed by each house 
for itself. This subject belongs, therefore, under the topic of 
the organization and rules of procedure of each house. I refer 
to it here only to preserve the heading for the examination of 
other constitutions, which determine the quorum by consti- 
tutional law. The quorum in each house is placed at an 

1 Bagehot, The English Constitution, p. 83. 
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arbitrary number, and a very low number, viz ; 
CmiTm nris and 3 in the T.ords. ^ 

8. The Internal Organisation of the Houses of Parliament. 

The House of Com mons elects it^_o wn speak er.^ In his 
absence, the chairman of the committee o f ways a nd mean s 
acts a s speak er.^ In the House of Lords^the s hake r is, by 
the custom of the constitution, the Lord Chancello r, a mem- 
ber of the ministry, i.e. one of the chiefs of the party in 
majority in the House of Commons. He may, therefore, be 
a commoner ; and for this, among other reasons,* the wool- 
sack upon which the speaker sits is placed outside of the 
limits of the house. In the absence of the Lord Chancellor 
one of the deputy speakers appointed under the great seal, 
i.e. nominally by the Crown, may preside. If none of these 
be present, the Lords may elect a speaker for the occasion. 
The other officers of both houses are permanent and appointed 
by the Crown. ^ 

Each house has entire and exclusive control of its rules of 
procedure.^ Each house has in like manner the exclusive 
power of fixing and regulating its rules of discipline. Even 
though Parliament should undertake to control this subject 
by statute, the ultimate interpretation of the statute is made 
by each house for itself, and no court can interfere with or 
inquire into the same. Nothing short of a crime committed 
in the House of Commons, or by its order, will warrant the 
intervention of the regular judicial power ; "^ and not even 
under these circumstances will the judicial power intervene 
in the case of the House of Lords. 

In the exercise of its disciplinary powers either house may 
fine, commit to prison or expel a member. Each house may 
also commit an outsider for contempt. A commitment by the 

1 May, Parliamentary Practice, p. 220. 

2 Anson, Law and Custom of the Constitution, p. 55 ff., 132. 

s Ibid. p. 132. 4 Ibid. p. 202 ff. 5 Ibid. pp. 133, 203. 

6 Ibid. pp. 155, 156, 205. 7 iiid_ p. 155 
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House of Commons is limited to the duration of the session. 
It therefore cannot order impn'snnmenl- for any fivpH pprinrl^ 
since prorogation or dissolution may be ordered at any time. 
The pniigp nf T o,r(\<i^ on the other hand, may commit fnr a 
definite time , and if this time has not expired at the date of 
prorogation, the prisoner is not released by prorogation.^ 

9. The Mode of Legislation. 

As we have already seen, in dealing with this topic in the 
constitution previously treated, there are three general stages 
in the process of legislation. The first is the initiation of 
the project, the second is the passage of the same through the 
houses, and the third is the executive approval. In the British 
system there are three general methods of initiating a project, 
dependent upon the character of its subject-matter. If the 
project contains public matter only, and does not propose 
the raising or appropriation of money, it may be originally 
proposed in either house and by any member thereof. In 
the Commons, the member must have fulfilled the form of 
asking leave of the house to bring in the bill, and have 
received permission to do so. In the Lords, this is not 
necessary.^ 

There are, however, two exceptions to this manner of 
initiating legislation upon public matters not affecting taxa- 
tion or appropriation, viz ; bills relating to religion and those 
relating to trade. Such propositions must be first considered 
in committee of the whole house, and introduced into the 
house upon recommendation of the committee.^ Any mem- 
ber may introduce the subject in the committee. 

If the project proposes the raising or appropriation of 
money, it can be introduced only in the committee of the 
whole of the House of Commons, and, in the case of appro- 

1 Anson, Law and Custom of the Constitution, pp. 156, 157, 192, 205; May, 
Parliamentary Practice, p. 104 ff. 

2 May, Parliamentary Practice, p. 484. 

5 Anson, Law and Custom of the Constitution, pp. 225, 226. 
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priations, only by a minister of the Crown ; in the case of 
taxation, if the project imposes new burdens, only by a min- 
ister of the Crown. 1 

Finally, if the project relates to a private matter, it is 
initiated by a petition on the part of the person or persons 
concerned, which must be deposited in the Private Bill Office 
of the House of Commons by the 21st of December of the 
year before the bill is to be brought to consideration in 
the House. Examiners, appointed by the House of Lords 
and by the Speaker of the House of Commons, must scru- 
tinize the petition and indorse it as having fulfilled or not 
fulfilled the forms required by the standing orders of the 
House of Commons for the presentation of the petition. 
Three days after the indorsement has been made, whether it 
be affirmative or negative, the petition is presented by some 
member to the House of Commons.^ 

The mode of procedure in the passage of projects through 
the two houses is also conditioned in some degree by the 
content of the propositions. A public bill not touching reve- 
nue and supply may be modified, amended and rejected by 
either house at will.^ A rnnney hill rannnt he m nHifipd, 
amended or reject pri by thp Hnngp nf T nrdg * A private 
bill may be modified, amended and rejected by either house 
at will ; but both houses act in this case as much like courts 
as like legislative bodies. They examine witnesses, and hear 
[arguments from counsel for and against the bill, etc.® 

Lastly, the approval of the Crown is necessary in all cases, 
and its disapproval would be legally fatal to any measure. 
As a fact, however, the approval is now never withheld, and 
has not been since the year 1707.^ 

' Anson, Law and Custom of the Constitution, p. 230; May, Parliamentary 
Practice, pp. 624, 625. 

2 Anson, Law and Custom of the Constitution, pp. 241, 242. 

a Ibid. p. 224 ff. 

* Ibid. p. 231; May, Parliamentary Practice, pp. 595, 603. 

^ Anson, Law and Custom of the Constitution, p. 242 ff. s mil p 252 ff. 
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CHAPTER III. 

THE CONSTRUCTION OF THE GERMAN IMPERIAL LEGISLATURE. 

I. The General Principle of Legislative Organization. 

The constitution adopts the bicameral system, with sub- 
stantial parity of powers in the two bodies, in so far as legis- 
lation is concerned.^ I am perfectly aware that the German 
commentators upon the constitution will object to the Federal 
Council {Bundesraih) being designated as an upper house of 
the legislature, and to the statement that it is only equal in 
power with the Diet {Reichstag)? I do not intend by my 
proposition to affirm that the Federal Council is only the 
upper house of the legislature, or that it has not other than 
legislative powers. I mean that it acts as a legisktive body, 
and that in legislation it and the Diet have equal powers as 
to the initiation and adoption of projects. I am sure the 
text of the constitution and the practice of legislation will 
sustain me in this statement. Article 5 declares that the 
legislation of the Empire shall be exercised by the Federal 
Council and the Diet, and that a majority vote of the two 
assemblies shall be necessary and sufficient for the making 
of the imperial laws. Article 7, section i, provides that the 
Federal Council may initiate legislation, and Article 23 
makes the same provision in regard to the Diet. The anxiety 
of particularistic commentators to show that the Federal 
Council is the sovereign in the whole system, the state, 
has, it appears to me, led them into a confusion of ideas 

1 Reichsverfassung, Art. 5. 

2 Von Ronne, Das Staatsrecht des deutschen Reichs, Bd. I, S. 194 ff.; Schulze, 
Lehrbuch des deutschen Staatsrechts, Zweites Buch, S. 45 ff.; Laband, Das 
Staatsrecht des deutschen Reiches, Bd. I, S. 215 fif. 
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and of language upon this subject. They feel that the con- 
stitutional power of the Diet to reject the projects of the 
Federal Council does not well comport with their doctrine 
of the sovereignty of the Council. It certainly does not ; 
and an unbiased mind will be more likely to deny that doc- 
trine than to accept the fanciful attempts to explain away the 
plain and express language of the constitution. This instru- 
ment, as we have seen, declares that the legislation of the 
Empire shall be accomplished by these two assemblies ; that 
each may initiate projects upon any subject falling within 
the legislative power of the imperial government, and that 
each may reject the projects initiated by the other. The fact 
that the Federal Council holds powers which are not legisla- 
tive cannot deprive it of its legislative character, any more 
than the possession of judicial powers by the British House 
of Lords or the possession of administrative powers by the 
Senate of the United States can take these bodies out of the 
category of legislative assemblies. The Federal Council of 
the German Empire, it is true, has more extra-legislative 
powers than either of the bodies just mentioned ; but that does 
not affect the principle. From the legislative point of view 
the Council is a legislative body, and has no more power in 
this respect than the Diet. Of its other powers we have 
spoken, and shall speak further, under the proper headings. 

The regular period of mandate in the Diet is five years, 
and the renewal of the Diet at each election is total.^ In 
the Council, on the other hand, the mandate of each repre- 
sentative depends upon the will of the commonwealth which 
sends him. 

2. The Sources from which the Legislature proceeds. 

The Diet rests upon the direct suffrage of all resident 
citizens of the German Empire {Reichsangehorige), of the 
male sex, who have attained the age of twenty-five years. 

1 Reichsverfassmig, Art. 24; Reichsgesetzblatt, 1888, S. no. 



The Organization of the Germa^t Legislature. 79 

These are the qualifications. The disqualifications are active 
service in the army or navy ; subjection for any reason to 
guardianship, or to a process of bankruptcy or insolvency ; 
reception of poor relief within a year preceding the election, 
and judicial condemnation to the loss of political or civil 
rights.^ This is manhood suffrage, pure and simple,^ with the 
requirement of a little more maturity than is demanded in 
England and America and, as we shall see, in France. The 
entire law of elections for members of the Diet is regulated 
by imperial statute and is not, therefore, constitutional law, 
except only the direction that the ballot shall be secret.^ 

The Federal Council, on the other hand, rests upon ap- 
pointment. The governments of the twenty-five common- 
wealths of the Empire choose the members of this body. 
We mean by the term governments, in this case, the twenty- 
two princely executives and the senates of the three city 
commonwealths. In those commonwealths in which the 
princely executives administer government through minis- 
tries responsible to the respective legislatures, the appoint- 
ment of the representative -or representatives of the com- 
monwealths in the Federal Council proceeds through the 
ministries and is thus, more or less, controlled by the re- 
spective legislatures. In legal form, however, it is the princes 
who make the appointment.* 

3. The Principles of Representation. 

In the Diet the representation is not distributed by the 
constitution, but by statute. It is distributed according to 
the census of the population, japon the ratio of one repre- 
sentativ e to every joo.ooo of the population. This is the 
general rule, which however is subject to the modifications 

1 Bundesgesetzblatt, 1869, S. 145 5 1870, S. 647; 1870, S. 654; Schulze, 
Lehrbuch des deutschen Staatsrechts, Zweites Buch, S. 76. 

^ Reichsverfassung, Art. 20. 

s Ibid., and that the Diet shall be the final judge of the election of its members- 

* Reichsverfassung, Art. 6 ; Laband, Das Staatsrecht des deutschen Reichs, 
in Marquardsen's Handbuch, S. 40. 
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that the lines of the electoral districts must not cross the 
lines of the commonwealths, that a residue of more than 
50,000 inhabitants in any commonwealth shall send one 
representative, and that the population of every common- 
wealth shall send at least one representative. The electoral 
districts are fixed by Imperial statute ; the question of dis- 
trict ticket or general ticket is likewise determined by Im- 
perial statute, — at present, in favor of the former, — and, as 
I have already said, the whole procedure of the elections is 
subject to Imperial regulation.^ The number of members 
of the Diet stands, at this moment, at 397.^ The representa- 
tion is uninstructed. This is expressly declared in the con- 
stitution, which provides that the members of the Diet are 
representatives of the whole people, and are not bound by 
any instructions ; i.e. each member is referred wholly to his 
own judgment and conscience in the direction of his voice 
and vote.^ 

Representation in the Federal Council, on the other hand, 
is distributed by the constitution. The ratio is somewhat 
artificial, but has an historical justification in that (except in 
the case of Bavaria) it holds to the distribution adopted for 
the German Confederation by the Vienna Acts of 181 5. The 
representation of Bavaria is increased above the number to 
which that commonwealth was entitled in the Diet of the 
Confederation, not on account of any relative increase of 
strength either in territory or population, but from considera- 
tions of policy connected with the formation of the present 
constitution. The number of members, or rather of voices 
and votes, is now 58. Of these, Prussia has 17, Bavaria 6, 
Saxony 4, Wiirttemberg 4, Baden 3, Hesse 3, Brunswick 2, 
Mecklenburg-Schwerin 2, and the others i each.* Alsace- 
Lorraine does not and cannot have a vote in this body, because 

' Laband, Das Staatsrecht des deutschen Reiches, Bd. I, S. 293 fi. 

2 Almanach de Gotha, 1890, p. 404. 

8 Reichsverfassung, Art. 29. * Ibid. Art. 6. 
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it is not a commonwealth.^ The representation in this body 
is instructed, and no uninstructed voice can be counted. This 
is expressly provided in the constitution. The constitution 
also directs that the votes shall be given by commonwealths. 
It results that the vote of a commonwealth cannot be divided, 
and that the entire vote of the commonwealth may be given 
by a portion of the voices to which the commonwealth is enti- 
tled. The Council, however, will accept without question the 
declaration of the representatives of any commonwealth as to 
the fact and tenor of their instructions. If they misrepresent 
the commonwealth, the commonwealth may deal with them as 
it judges proper, but it cannot escape the obligation incurred 
by their vote under the plea of ultra vires? 

4. The Qualifications for Membership in the Diet and Fed- 
eral Council. 

The constitution contains no provisions upon this subject. 
By statute, German citizenship for a year before the date of 
the election, the attainment of the twenty-fifth year, and the 
male sex, are made qualifications for membership in the Diet.^ 
On the other hand, the determination of the qualifications for 
membership in the Federal Council are, impliedly, left to each 
commonwealth in the case of its own representative or repre- 
sentatives. 

Disqualifications are prescribed, however, by the constitu- 
tion for membership in either body, and by statute also for 
membership in the Diet. The constitutional disqualifications 
are, in regard to membership in the Diet, the holding of a 
seat, at the same time, in the Federal Council,* or the holding 
of an Imperial or commonwealth civil office, at the same 
time.5 The latter disqualification does not obtain, if the 

1 Schulze, Lehrbuch des deutschen Staatsrechtes, Zweites Buch, S. 49. 

2 Laband, Das Staatsrecht des deutschen Reiches, Bd. I, SS. 226, 229. 

3 Schulze, Lehrbuch des deutschen Staatsrechtes, Zweites Buch, S. 77; Wahlge- 
setz, § 4. Bundesgesetzblatt, 1869, S. 145 ff. 

* Reichsverfassung, Art. 9. 
' Ibid. Art. 21. 
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election to the seat in the Diet shall have been subsequent 
to the appointment to office, and it may be removed by a 
re-election to the seat after the appointment to the particular 
office.^ It is also implied in the constitution that the reign- 
ing princes of the several commonwealths are disqualified 
from holding seats in the Diet, since they instruct the mem- 
bers of the Federal Council.^ 

The constitutional disqualification, in regard to the members 
of the Federal Council, is simply the holding of a seat, at the 
same time, in the Diet.^ 

The statutory disqualifications for membership in the Diet 
are the same as those for the exercise of the suffrage, with 
two exceptions : military officers and soldiers in active service 
may be chosen, and residence within the Empire at the time 
of the election is not required.* 

5. The Rights and Privileges of Members. 

The members of the Diet are exempted by the constitution 
from trial or arrest upon a criminal charge during the session 
of the Diet, except by consent of the Diet, unless the member 
be seized in the commission of the criminal act or upon the 
day next following. The members are also exempt from 
arrest on account of debt during the session, without the 
consent of the Diet. If they should be already under trial at 
the opening of the session or under arrest upon criminal 
charge or under arrest for civil cause, they have the consti- 
tutional right, upon demand of the Diet, to a release from 
arrest and to a suspension of trial during the continuance of 
the session.® It will be remarked that these provisions do 
not protect the members of the Diet against arrest in execu- 
tion of a judgment already pronounced against them.^ 

1 Reichsverfassung, Art. 21. 

'^ Laband, Das Staatsrecht des deutschen Reichs, Bd. I, S. 293. 
^ Reichsverfassung, Art. 9. 

* Schulze, Lehrbuch des deutschen Staatsrechts, Zweites Buch, S. 77; Wahl- 
gesetz, § 4; Bundesgesetzblatt, 1869, S. 145 ff. ^ Reichsverfassung, Art. 31. 

8 Laband, Das Staatsrecht des deutschen Reichs, Bd. I, S. 330 ff. 
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The members of the Diet are exempted, by the constitu- 
tion, from any legal responsibility to any body, except to the 
Diet itself, for words spoken or votes given in the Diet.i 
The language of the constitution requires that the words 
shall have been spoken in the course of legislative business 
and in connection therewith. 

Finally, the members of the Diet have the privilege by 
the constitution of freedom from insult while in the exercise 
of their public powers or on account of the exercise of their 
public powers.^ This privilege, however, is not enforceable 
through Imperial organs. The constitution simply declares 
that such offences shall be punished by each commonwealth, 
in the case of the members elected from it, and shall be dealt 
with- by each commonwealth in accordance with the laws of 
the commonwealth protecting its own legislators or officers 
against such offences.^ 

The constitution confers this same privilege upon the 
members of the Federal Council.* It also confers upon the 
members of the Federal Council the extra-territoriality of 
foreign ministers when in attendance upon the sessions of 
that body and makes it obligatory upon the Emperor to pro- 
tect them in the enjoyment of this privilege.^ Laband seems 
to think that this privilege does not extend to the Prussian 
members of the body,^ since they would be within the terri- 
tory subject to the Prussian King and therefore under his 
protection, but the constitution makes no such exception. 
Its words are general, and it throws upon the Emperor, 
not upon the Prussian King, the duty of sustaining the 
privilege. 

Finally, the constitution confers upon the members of the 
Federal Council the right to appear in the Diet, and to be 
heard, there in expressing the views of the government 

1 Reichsverfassung, Art. 30. ^ Ibid. Art. 74. 

8 md. * Ibid. * Ibid. Art. 10. 

8 Laband, Das Staatsrecht des deutschen Reiches, Bd. I, S. 224. 
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which the member represents, upon any subject under con- 
sideration in the Diet ; and that, too, even though the matter 
shall have been already passed upon in the Federal Council, 
and passed upon in a manner contrary to the views expressed.^ 
The members of the Federal Council, however, are not pro- 
tected by the constitution against the governments from 
which they hold their mandates. They are accountable to 
their respective commonwealth governments for their conduct 
and votes in the Council.^ 

There are certain other rights and privileges secured to 
the members of these bodies by statute, but I will not under- 
take to enumerate them in a work upon constitutional law. 
It is my purpose to expose gaps in the constitutional law 
rather than to undertake to fill them by the provisions of 
statute law. 

6. The Assembly, Adjournment, Prorogation and Dissolu- 
tion of the Legislature. 

The constitution does not accord to the legislative bodies 
any independent control over these subjects, except, perhaps, 
adjournment from day to day. 

The Empei or is vested with the power of calling, opening, 
adjourning and proroguing both bodies and of dissolving_the 
Diet.^ The constitution, however, places limitations upon 
the Imperial prerogative in regard to these acts, both directly 
and through requirements that one or the other of these 
bodies shall participate in the exercise of these powers. 
For example, the Emperor must call these bodies annually;* 
in case of a dissolution of the Diet, he must order the elec- 
tions within sixty days from the date of the dissolution and 
call the new Diet to assemble within ninety days of the same 
date.® The consideration of these points belongs more 
properly under the division devoted to the executive powers. 

1 Reichsverfassung, Art. 9. 

2 Laband, Das Staatsrecht des deutschen Reichs, Bd. I, S. 225. 

* Reichsverfassung, Art. 12 & Art. 24. ^ Ibid. kx\.. i-i,. ^ Ibid. Axl. 2e,. 
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The following limitations, however, must be treated in this 
connection, viz; the power of the Diet to prevent its 
adjournment by the Emperor ^ more than once during the 
same session, or for more than thirty days ; th e power of. the 
Fg deral Council to preve rt thp HigcnlnHnn nf i-Vip pip<-;2 ^^^ 
the power of the Federal Council to cause its own assembly.* 
It results from the first of these limitations that the Diet 
has a constitutional power of independent re-assembly thirty 
days after an adjournment by Imperial order, and that it 
is under no legal obligation to obey a command of the 
Emperor to adjourn for a second time during the same 
session. The second limitation deprives the Emperor of 
arbitrary power over the tenure of the members of the Diet, 
and makes it presumable that no dissolution will be under- 
taken without good and sufficient cause. In fact, the Diet is 
dissolved by the Federal Council rather than by the Em- 
peror. The third limitation makes it obligatory upon the 
Emperor to call the Federal Council when this is demanded 
by one-third of the voices in that body. 

7. The Principle of the Quorum. 

The constitution fixes the quorum of the Diet at the 
majority of the legal number of members.* On the other 
hand, the constitution makes no provision whatsoever in 
regard to the quorum of the Federal Council. Some of the 
commentators conclude from this»that, if proper notice has 
been given to the members, the presence of the president of 
the Federal Council or his substitute at a meeting of this 
body is all that is necessary to make it competent to do 
business.^ 

8. The Internal Organization of the Legislative Bodies. 
The constitution vests in the Diet the power to determine 

finally upon the election of its members, to choose all its own 

1 Reichsverfassung, Art. 26. ^ Hid. Art. 24. 

3 Ibid. Art. 14. * Md. Art. 28. 

' Vori Ronne, Das Staatsrecht des deutschen Reichs, Bd. I, SS. 204, 205. 
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officers, to frame its own rules of procedure and to regulate its 
own discipline.^ The Diet is thus made independent of any 
other parts of the government in respect to these matters. 
It is, however, limited by two provisions of the constitution, 
viz ; that t he sessions of the Diet shall be public , and that 
tr ue reports of the proceedings o f the Diet in public si ttings 
shalljnot. subj ect t he reporter to prosecution. The language 
of the two provisions may be so construed as to deny to the 
Diet any power, upon any occasion, to hold a secret sitting, 
and it may be so construed as to allow it in exceptional cases. 
The commentators do not agree in their interpretations. 
Schulze holds that it is a general principle of parliamentary 
law that, under certain circumstances, a legislative body may 
hold secret sittings, even though publicity of procedure be 
the general rule ; and he declares that this view is recog- 
nized in the second of these provisions, which, in ordaining 
the freedom of publication of the public sittings, implies that 
there may be secret sittings.^ Laband, on the other hand, 
holds that the common law of parliamentary procedure upon 
a given point cannot be followed against a plain mandate of ■ 
the constitution, and that the language of the second pro- 
vision refers not to possible secret sittings of the Diet, but 
to the sittings of the commissions and divisions of the Diet.^ 
Laband also claims that in the exercise of its discipline, 
the Diet cannot expel a .member.* The Diet undoubtedly 
has the power to commit one of its own members or an out- 
sider for contempt. 

On the other hand, the Federal Council does not enjoy the 
same constitutional independence over against the executive 
department of the government. The constitution makes the 
Chancellor of the Empire, appointed by the Emperor, the 

1 Reichsverfassung, Art. 27. 

2 Schulze, Lehrbuch des deutschen Staatsrechtes, Zweites Buch, S. 85. 
^ Laband, Das Staatsrecht des deutschen Reiches, Bd. I, S. 323. 

« Ibid. Bd. I, S. 316. 
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president of the Federal Council, and gives the Chancellor 
the power to designate his substitute, in his own ab- 
sence, from among the members of the Council. In the 
" SchlussprotokoU " to the agreement between the North 
German Union and Bavaria concerning the admission of the 
latter into the union, is contained the assurance from the 
representative of the Prussian King that, in case Prussia 
should be prevented from occupying the presidency of the 
Federal Council, the Bavarian government would be re- 
garded as succeeding to that right.i Laband interprets this 
as meaning that the Chancellor in designating his substitute 
as presiding officer of the Federal Council must prefer the 
members from Bavaria before those from any other common- 
*vealth, except Prussia.^ If the Chancellor should fail to 
make a substitution, I suppose that the Bavarian represen- 
tative might take the chair by virtue of this agreement. If 
the Chancellor should be absent having designated no sub- 
stitute, and no representative from Bavaria should be present, 
then the body would be compelled either to elect a presiding 
officer or to separate because of incapacity to organize. I do 
not find this exigency provided for by the organic law or 
treated by the commentators. From the standpoint of 
political science I should say that under such circumstances, 
the power of the Council to elect its presiding officer ought 
certainly to be recognized. 

Moreover, the constitution virtually appoints three of the 
five members of the committee on foreign affairs in the Fed- 
eral Council by ordering that Bavaria, Saxony and Wiirttem- 
berg shall always have seats therein ; and it also virtually 
appoints the chairman of this committee by ordering that 
the chairmanship shall belong to Bavaria.^ It also virtually 
appoints one member of the standing committee for the 

1 Bundesgesetzblatt, 1871, S. 23. 

" Das Staatsrecht des deutschen Reiches, Bd. I, S. 255. 

^ Reichsverfassung, Art. 8. 
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army and fortifications by ordering that Bavaria shall always 
have a seat therein.^ 

Again, the constitution vests in the Emperor the power to 
appoint all the members of this committee (on the army and 
fortifications), except the Bavarian member, and all the mem- 
bers of the standing committee for the navy.^ 

Lastly, the constitution limits still further the power of 
the Federal Council over its own internal organization by 
commanding the forming of seven standing committees in 
that body, viz ; for the army and fortifications, for the navy, 
for customs and taxation, for commerce and intercourse, for 
railroads, post-office and telegraph, for the judiciary and for 
the exchequer ; and it ordains that, in each of these commit- 
tees, at least four commonwealths besides Prussia shall be 
represented, and that each commonwealth shall have but one 
voice in these committees.^ 

The constitution contains no further provisions in refer- 
ence to the election of officers or the power to determine 
rules of procedure and discipline. We must conclude that 
all residuary powers of this nature belong to the Federal 
Council. We must go upon the presumption that every 
legislative body has all the powers recognized by the uni- 
versal principles of parliamentary law, unless the constitution 
or the statutes direct otherwise. The Federal Council has 
assumed these powers, and nobody has disputed its exercise 
of them.* 

9. The Mode of Legislation. 

The constitution vests the power of initiating legislation 
exclusively and equally in the Federal Council and the Diet.^ 
That is, the Emperor has no power to initiate legislation. 
He may, as King of Prussia, cause his representatives in 
the Federal Council to do so, but that is another thing. The 

^ Reichsverfassung, Art. 8. ^ /|5j^_ 8 /^^^^ 

* Von Ronne, Das Staatsrecht des deutschen Reichs, Bd. I, S. 208. 
^ Reichsverfassung, Art. 5. 
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proposition signifies, further, that either the Federal Council 
or the Diet may originate a project of law upon any subject 
falling within the domain of Imperial legislation as marked 
out by the constitution. The Diet is not favored above 
the Federal Council in regard to financial legislation, nor 
the Council above the Diet in regard to other subjects of 
legislation. By project of law, in this connection, I intend 
statute law, as distinguished from propositions for constitu- 
tional amendment. I have already explained the functions 
of these two bodies in reference to the latter subject. 

The constitution expressly declares that each member of 
the Union may originate projects of law in the Federal 
Council, and that the president is obliged to submit the 
same to deliberation.^ By the phrase "member of the 
union " is not meant each individual person who may sit 
in the Federal Council, but each commonwealth represented 
therein. The project, of course, must be moved in the Fed- 
eral Council by a representative of the commonwealth, or, 
more properly, by the representative of the commonwealth 
in that body ; i.e. where a commonwealth sends more than 
one person to the Council, the one who introduces the prop- 
osition acts for the others in their common capacity as 
bearers of the instructions of the commonwealth. 

The constitution confers no such right upon any member 
or group of members in the Diet. It leaves that wholly for 
the Diet to determine in its rules of procedure. The Diet 
requires for every project the preliminary support of fifteen 
members. It allows changes of the project to be proposed 
before or during the second reading by any member; but 
during the third reading it requires for such proposals of 
change the preliminary support of thirty members.^ 

The constitution provides, further, that the resolutions of 
the Federal Council upon projects of legislation shall be pre- 

1 Reichsverfassung, Art. 7, § 2. 

2 Laband, Das Staatsrecht des deutschen Reiches, Bd. I, S. 534. 
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sented to the Diet in the name of the Emperor and in the 
form in which they shall have been passed in the Federal 
Council, and shall be supported before the Diet by members 
of the Federal Council or by commissioners appointed by the 
Council.! This provision is held by the commentators to 
mean that the Emperor has no power to pocket the resolu- 
tions of the Council or delay unreasonably their presenta- 
tion to the Diet or change in any manner their contents.* 
Laband contends, however, that the Emperor has the con- 
stitutional power to determine whether the resolutions of the 
Federal Council have been passed by that body in the manner 
prescribed by the constitution, and if, in his opinion, they 
have not, to refuse their transmission to the Diet. To this 
end he may not only inspect the formulae, signatures and 
attestations necessary to perfect the resolutions, but may 
examine, and base his determination upon, the contents of 
the resolutions. For example, if the Federal Council should 
pass a resolution and clothe it with all the proper and legal 
forms, signatures and attestations, and deliver it to the 
Emperor or his representative to be transmitted to the Diet, 
and the Emperor, upon examining the contents of the reso- 
lution, should determine that it involved a change of the con- 
stitution, and should find that as many as fourteen voices had 
been cast against its passage, he may refuse to transmit it to 
the Diet, and it therewith fails.^ I cannot reconcile this 
proposition with the doctrine held by the same jurist that 
the Federal Council is the sovereign in the Empire, even 
when acting in ordinary legislation. If its own interpreta- 
tion in regard to the character of the projects which it sends 
to the Diet is not final, I do not see what becomes of its 
alleged sovereignty. 

The constitution provides, further, that for the passage of a 

1 Reiehsverfassung, Art. 1 6. 

2 Laband, Das Staatsrecht des deutschen Reichs, Bd. I, SS. 536, 537. 
5 Ibid. Bd. I, S. 537, Anmerkung. 
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law the agreement of the Federal Council and Diet, by a 
simple majority vote in each body, is necessary and sufficient.^ 
This is the general principle. It excludes the veto nf th e 
E mperor upon legislation. There is, however, one exception 
to this principle, viz ; that the Prussian representation in the 
Federal Council — which means the Prussian King — has an 

absolute veto u p on all prnjprfg in rpfpr p nre tn thp mi 1 i1 -ary 

and jiaval system and the Imperial taxes .^ There is also one 
modification of the principle, viz ; that in voting upon the 
projects in reference to subjects which do not by the consti- 
tution affect all the commonwealths, only the voices of the 
commonwealths affected shall be counted in the Federal 
Council.^ For example, Bavaria is not affected by the Im- 
perial taxation of domestic spirits and beer. When this sub- 
ject is being voted upon in the Federal Council, the Bavarian 
voices are, therefore, not to be counted. 

The constitution also directs that, in case of a tie in the 
Federal Council in voting upon any subject, the voice of the 
Prussian representation shall be decisive.* I have already 
stated that the vote of each commonwealth in the Federal 
Council must be solid. 

The commentators, Laband, Meyer, Zorn and Schulze, have 
undertaken, upon the basis of a distinction between the process 
of fixing the contents of the law and the act of attaching the 
sanction to the law, to demonstrate that, after all, the Federal 
Council alone is the lawgiver in the Imperial system, since it 
alone has the power to attach the sanction.^ They profess 
to find the constitutional warrant for this position in Article 
7, paragraph i, which reads that the Federal Council may 
resolve upon projects to be laid before the Diet, and upon 

1 Reichsverfassung, Art. 5, § i, and Art. 28. 

2 Ibid. Art. 5, § 2. " Ibid. Art. 7, § 4. * lUd. Art. 7, § 3. 

5 Laband, Das Staatsrecht des deutschen Reichs, Bd. I, S. 538 ff; Meyer, 
Lehrbuch des deutschen Staatsrechtes, S. 413; Zorn, Das Reichs-Staatsrecht, Bd. 
I, S. Ill ff; Schulze, Lehrbuch des deutschen Staatsrechtes, Zweites Buch, SS 
117, 118. 
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projects passed by the Diet and laid before it (the Council). 
It seems to me that an unprejudiced mind would find in this 
expression only the right to initiate legislation and to pass 
upon the projects initiated by the other legislative body. 
The older commentators, Westerkamp and von Ronne, did 
not find any further meaning in it.^ Moreover, I cannot 
reconcile the above doctrine with the actual practice. The 
sanction is defined by these commentators to be the attach- 
ment of the formula of command to the bill. " Sanction ist 
Ertheilung des Gesetzesbefehls." ^ Now, every law which 
has yet been passed by the Imperial government has had its 
formula of command attached to it expressly by the Emperor. 
This is the exact transcript : " Wir . . . von Gottes Gnaden 
Deutscher Kaiser, Konig von Preussen zc. verordnen hiermit 
im Namen des deutschen Reichs, nach erfolgter Zustimmung 
des Bundesraths und des Reichstags, was folgt." If it be 
the attachment of this formula that designates the lawgiver, 
then the Emperor, not the Federal Council, is the sole Impe- 
rial lawgiver. This line of reasoning has not escaped the 
notice of these commentators. They have undertaken to 
break its force by simply asserting and undertaking to dem- 
onstrate that the formula used in practice is erroneously 
expressed, and does not correspond with what they claim to 
be the legal relation of the different bodies participant in the 
act of legislation. They labor to show that this act of attach- 
ing the formula of command is a substantial and discretion- 
ary, not a merely formal and necessary act ; and that the 
authority to attach it is not to be found under the power 
vested in the Emperor by the constitution, to promulgate 
the laws.3 We know, however, that the Emperor alone, in 
the act of promulgation, attaches the formula of command. 
As a fact, no distinction is discoverable, in the text of a law, 

1 Von Ronne, Das Staatsrecht des deutschen Reiches, Bd. I, S. 239. 
^ Zorn, Das Reichs-Staatsrecht, S. in. 
" Reichsverfassung, Art. 17. 
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between sanction and promulgation. We know, still further, 
that promulgation is not merely publication. The constitu- 
tion provides for publication as something following pro- 
mulgation.i Moreover, these very commentators find in the 
Emperor's prerogative of promulgation a discretionary power 
to look into the contents of any measure passed by the Fed- 
eral Council and the Diet, and to determine whether, in his 
opinion, it be constitutional, and if not, to refuse to promul- 
gate it.^ To an American jurist, accustomed to the simple 
formula, " Be it enacted by the Senate and House of Repre- 
sentatives of the United States of America in Congress 
assembled," — a formula attached, as a matter of course, to 
any measure which the two houses shall have agreed to estab- 
lish as law, — all these attempted substantial distinctions 
between the agreement upon the contents of the project, the 
attaching of the formula of command, and the promulgation, 
appear very labored. They appear to be a juristic attempt 
to give the Federal Council a position of power unwarranted 
by the text of the constitution, the history of its formation, or 
the actual relations of the political society of the German 
state. 

1 Reichsverfassung, Art. 17. 

2 Laband, Das Staatsrecht des deutschen Reiches, Bd. I, S. 549 ff. 
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CHAPTER IV. 

THE CONSTRUCTION OF THE FRENCH LEGISLATURE. 

I. The General Principle of Legislative Organization. 

The constitution establishes the bicameral system with 
substantial parity of powers in legislation.^ The one inequal- 
ity is to be found in the provision that the projects of law 
r especting the finances must be presented fi rst_ to the C ham- 
b er of D eputies.^ This means that all the measures of 
finance, when not originat fj hy the PYPrni-ive, must proceed 
from the Chamber of Deputies, and when originated by the 
executive must be laid first before the Chamber of Deputies, 
and passed by it before they can be presented to the Senate. 

There is no question that the Senate has the power to reject 
en bloc the money bills passed by the Deputies. The only 
question is whether the Senate may amend them. The 
constitution makes no provision upon this point. The Senate, 
however, has asserted the power to strike out or decrease 
a tax or an appropriation ; to increase either ; and to restore a 
credit asked for by the executive, but stricken out by the 
Deputies.^ I am not aware that the Senate has ever inserted 
a new tax or appropriation ; i.e. one contained neither in a 
bill originated by the Deputies nor in an executive proposal 
submitted to the Deputies. We may say, I think, that the 
Senate has claimed and exercised full power of amendment 
over the money bills, but that the Deputies have always 

' Loi constitutionnelle, du 25 fevrier, 1875, relative & I'organisation des pouvoirs 
publics, Art. i, § i. 

2 Loi constitutionnelle du 24 fevrier, 1875, relative It I'organisation du Senat, 
Art. 8. 

' Lebon, Das Staatsrecht der franzcisichen Republik, S. 71. 
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disputed this power and have always expressly reserved the 
principle, while, in many cases, acceding to the specific 
changes made by the Senate.^ 

The regular period of mandate in the Chamber of Deputies 
is four years, and the change of mandates is total. In the 
Senate, on the other hand, the period is nine years, and the 
change gradual, by thirds. These two points, however, are 
not regulated by constitutional law, but by ordinary statutes.^ 

2. The Sources from which the Legislature proceeds. 

The constitution provides that the Chamber of Deputies 
shall be chosen by universal suffrage, under the conditions 
and in the manner -fixed by statute.^ There existed at the 
time of the establishment of the constitution a statute which 
defined universal suffrage to be the suffrage of all male citi- 
zens of France twenty-one years of age.* This statute of 
1874 is referred to and incorporated in the general statute 
regulating the election of the members of the Chamber of 
Deputies.^ This latter statute requires as additional qualifica- 
tion only a residence, for the six months immediately previous 
to the election, in the commune in which the person offers 
his vote.^ Neither the constitution nor the statutes prescribe 
any disqualifications, but an Imperial decree of February 2, 
1852, is still law upon this subject. It disqualifies all persons 
condemned to the loss of their civil or political rights; all 
who have been specially forbidden by the courts to exercise 
the suffrage; all persons condemned for larceny, fraud, 
cheating, abuse of confidence, embezzlement of public money, 
vagabondage, mendicancy; those subject to , guardianship ; 
those declared in bankruptcy, etc. 

1 Lebon, Das Staatsrecht der franzosichen Republik, S. 71. 

2 Loi organique du 30 novembre, 1875; Loi du 9 decembre, 1884. 

3 Loi constitutionnelle du 25 fevrier, 1875, relative li I'organisation des pouvoirs 
publics, Art. i, § 2. 

■* Loi du 7 juillet, 1874. 

s Loi organique du 30 novembre, 1875, sur I'election des Deputes, Art. I, § l°. 

6 Ibid. Art. I, § 2°. 
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The constitution makes no provision in reference to the 
time, place and manner of holding the elections for the mem- 
bers of the Chamber of Deputies, except in the case of a dis- 
solution of the Chamber by order of the President. In that 
case, the constitution requires the holding of the elections 
within two months from the date of the dissolution.^ 

The constitution makes no provision whatsoever in regard 
to the source or sources out of which the Senate shall pro- 
ceed. This subject is therefore now regulated wholly by 
statute. It was otherwise in the original constitution. The 
constitution of 1875 provided in very minute detail for the 
production and construction of the Senate, but an amend- 
ment of the year 1884 abolished the first seven articles of 
the constitutional law of 1875 relative to the organization 
of the Senate.^ The statute which takes the place of these 
constitutional provisions was enacted December 9, 1884, and 
ordains that the se riators shall be chosen b y electoral colleges 
in the several departements. These colleges consist of the 
members of the Chamber of Deputies elected from the partic- 
ular d^partement, the councilors of the d^partement, the coun- 
cilors of the arrondissements in the d^partement, and represen- 
tatives chosen from each commune in the dipartement by the 
board of councilors of the commune? The number of repre- 
sentatives from each commune in the departmental college is 
based upon the number of councilors of the particular com- 
mune, and the number of councilors of each commune is 
based, in some degree, upon the population of the commune.* 
The councilors of the departements, the arrondissements and 
the communes are elected by universal suffrage, as are the 
members of the Chamber of Deputies from the departements ; 
so that we may say the Senate now proceeds from uni versal 
suffrage and indirect vote. This construction of the Senate 

^ Loi constitutionnelle du 13 aottt, 1884, Art. i, § 2. 

2 Ibid. Art. 3. 3 Loi du 9 decembre, 1884, Art. 6. 

^ Lebon, Das Staatsrecht der franzdsischen Republik, S. 62, Anmerkung 3. 
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may, however, be changed at any time by another statute. 
The existence and powers of the Senate still rest upon con- 
stitutional law, but not its composition. The time, place 
and manner of holding the senatorial elections are also 
subjects of ordinary legislation and have no rightful place in 
a work strictly devoted to constitutional law. The statute of 
1884 reserved the terms and tenures of the senators elected 
under the constitutional provisions previously in force ; ^ but 
this again is only a statutory reservation and may be changed 
by a simple legislative act at any moment. 

The constitution vests in each chamber the power to 
determine finally questions of disputed elections and makes 
each chamber the only body to which the resignation of its 
members can be offered.^ 

3. The Principle of Representation. 

The constitution makes no provision on this point as to 
either chamber. The matter is therefore regulated wholly by 
ordinary statute. The general principle distributes the repre- 
sentation in both chambers according to population, although, 
in both chambers, territorial considerations are taken into 
account. France is divided, for the purposes of administra- 
tion, into Zy dipartements. The colonies of France are 
divided into 10 departements. The departements are again 
divided into arrondissements to the number of 573. These 
latter divisions contain, as nearly as is convenient, equal 
populations, and are the basis of the representation in the 
Chamber of Deputies, one deputy being chosen from each 
arrondissement. This is what is called in France le scrutin 
d' arrondissement. The whole number of deputies is 573.^ 

On the other hand, the statute regulating the distribution 
of the representation in the Senate * takes the departement 

1 Loi du 9 decembre, 1884, Art. i, § 2. 

2 Loi constitutionnelle du 16 juillet, 1875, Art. 10. 
8 Almanach de Gotha, 1890, p. 696. 

•* Loi du 9 decembre, 1884, Art. I. 
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for its territorial basis. The departements differ very widely 
from each other as to population ; consequently the number 
of senators assigned to each departement differs in some- 
what the same ratio. One departement elects 10 senators ; 
one elects 8 ; ten departements elect 5 each ; twelve elect 4 
each ; fifty-two elect 3 each ; ten elect 2 each ; eight elect i 
each. Four of the ten colonial departements are not repre- 
sented in the Senate at all. 

The voting in the electoral colleges of the departements is 
according to the principle of scrutin de liste or scrutin de 
d^fartemetii ; i.e. each one of the electors votes for as many 
persons as are to be chosen at the election from the departe- 
ment. The fact, however, that the senatorial terms expire by 
thirds makes the election of but a single person necessary 
or possible at any one time in the majority of the departe- 
ments. The number of senators is fixed by this statute 
at 300. 

Lastly, the constitution contains no provision in regard 
to the question whether the members of the legislative 
chambers are bound by instructions from their constituents. 
There is a statute which declares that the members of the 
Chamber of Deputies are not,^ but I find no statute even which 
guarantees the like independence to the members of the 
Senate. We may say, however, that custom has established 
the principle of uninst ruc ted representation in both cases. 

4. The Qualifications of Members. 

The constitution makes no provision whatever upon this 
subject. It is therefore left entirely to statutory regulation. 

By statute every voter is declared to be eligible to mem- 
bership in the Chamber of Deputies who shall have reached 
the age of twenty-five years ;2 i.e. shall have completed his 
twenty-fifth year on or before the day of his election. 

By statute, citizenship, the attainment of the fortieth year 

' Loi organique du 30 novembre, 1875, •'^f'- 'S- 
2 Ibid. Art. 6. 
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and full enjoyment of civil and political rights are made the 
qualifications for membership in the Senate.^ 

These statutes prescribe also certain disqualifications in 
addition to those implied as negations of the above-men- 
tioned qualifications. They disqualify the members of the 
families who have reigned in France from seats in either 
chamber.^ They disqualify military persons in active service, 
either in the army or the navy, from seats in either cham- 
ber ; ^ except that, in the case of the Senate, the marshals, 
the admirals, the staff-officers remaining in the active service 
beyond the period required by law but having no command, 
the staff-officers of the reserve, the members of the territo- 
rial army and military persons generally who belong to the 
reserve, even though they may be doing actual service, are 
admitted to seats;* and except that, in the case of the Cham- 
ber of Deputies, the members of the territorial army and of 
the reserve of the home army, even though they may be doing 
actual service, are admitted to seats.^ These statutes further 
disqualify from seats in either house all persons holding at the 
time of election, or having held within six months previously, 
high office in the judicial administration or in any branch of 
the civil, educational or ecclesiastical administration, which 
would enable them to exercise an undue official influence 
upon their own elections.^ Finally, these statutes disqualify 
from seats in either chamber persons holding any salaried 
office whatsoever^ Excepted from this rule, however, are 
the ministers, under-secretaries of State, ambassadors and 
plenipotentiaries; the prefect of the Seine, the prefect of 

' Loi du 9 decembre, 1884, Art. 4. 

2 Loi du 16 juin, 1885, Art. 4; Loi du 9 decembre, 1884, Art. 4, § 2. 
' Loi organique du 30 novembre, 1875, Art. 7; Loi du 9 decembre, 1 884, 
Art. 5. 

* Loi du 9 decembre, 1884, Art. 5, § 2. 

* Loi organique du 30 novembre, 1875, •'^''- 7> § 4- 

" Ibid. Art. 12; Loi organique du 2 aoflt, 1875, Art. 21. 

' Loi organique du 30 novembre, 1875, Art. 8; Loi du 9 decembre, 1884, Dis 
position transitoire. 
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the police, the first president of the Court of Cassation, the 
first president of the Court of Accounts, the first president 
of the Court of Appeals at Paris, the procureiir ght^ral of the 
Court of Cassation, the procureiir g^n^ral of the Court of 
Accounts, and the procureur g^niral of the Court of Appeals 
at Paris, the archbishops, bishops, presidents of consistorial 
bodies, the grand rabbis, the university professors, and tem- 
porary incumbents generally.^ These officials may be chosen 
to the Senate and take their seats without resigning their 
offices, and persons already holding seats in the Senate may 
accept such offices without resigning or vacating their seats. 
These officials may also be chosen to the Chamber of Depu- 
ties and may take their seats without resigning their offices. 
If, however, a member of the Chamber of Deputies be 
appointed to one of these offices and accepts the appoint- 
ment, he thereby vacates his seat ; but he may be re-elected 
and, after re-election, may hold the office and the mandate at 
the same time. The ministers, under-secretaries of State and 
persons holding any office temporarily, i.e. for a term of not 
more than six months, are excepted from this requirement. 
They may hold mandate and office at the same time without 
re-election.2 

Each chamber, however, is vested by the constitution 
with the ultimate power to pass upon the eligibility of its 
members.^ 

5. The Rights and Privileges of Members. 
\ The constitution provides that no member of either cham- 
ber shall be arrested or tried during the legislative session 
upon a charge of crime or misdemeanor, save by authority of 
the chamber to which he may belong, unless he be taken in the 
commission of the act ; and that a member under arrest or on 

1 Loi organique du 30 novembre, 1875, Art. 8, § 3, Art. 9; Loi du 9 d^cembre, 
1884, Disposition transitoire. 

2 Loi organique du 30 novembre, 1875, Art. 11. 

8 Loi constitutionnelle du 16 juillet, 1875, Art. 10. 
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trial, at the opening of a session, must be liberated and his 
trial suspended during the continuance of the session upon 
the demand of the chamber to which he may belong.^ The 
constitution provides, further, that no member of either 
chamber shall be prosecuted or in any manner held legally 
responsible for the opinions he may express or the votes he 
may give in the exercise of his legislative functions.^ 

The constitution does not give the members of either 
house the right to payment for their services. The statutes 
do ; but that does not make the principle of compensation a 
constitutional principle. 

6. The Assembly, Adjournment, Prorogation and Dissolu- 
tion of the Legislature. 

The constitution vests in the legislature the power of self- 
assembly, but fixes the day upon which the assembly for the 
regular session of the year shall take place, viz ; the second 
Monday in January of each year.® 

The constitution further requires that the legislature shall 
remain in session for at least five months of each year, and 
that the session shall open and close for both houses at the 
same time.* 

The constitution also vests in the legislature the power 
to move the President to call an extra session of the leg- 
islature, by making it obligatory upon him to do so when it 
shall be demanded by an absolute majority of the members 
of each chamber. The demand, however, must be made 
between sessions, not simply during the period of an ad- 
journment.^ 

The power of adjourning from day to day and for short 
periods during the session is exercised by each chamber, 
although no express warrant for the practice is to be found 
in the text of the constitution. The constitution vests in the 
President the power of adjournment, but limits the same, as 

1 Loi constitutionnelle du l6 juillet, 1875, Art. 14. * jud. Art. 13. 

3 Ibid, Art. I, § I. * Ibid. Art. i, § 2; Art. 4. * Ibid. Art. 2- 
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to duration, to one month and, as to number of adjournments, 
to two.^ The chambers may therefore reassemble at the 
end of the month without any call from the President and 
may disregard a third order of the President to adjourn dui- 
ing the same session. 

The chambers have no power to prorogue themselves ; i.e. 
to close their session. I mean they have no direct power to 
do so ; but the fact that the President exercises this power 
through a ministry responsible to the Chamber of Deputies, 
gives that chamber the indirect power to secure the termina- 
tion of a session after the five months required by the consti- 
tution shall have expired. 

It may be said, of course, that the Chamber of Deputies may 
also, in this manner, cause the dissolution of the legislature. 
It must be remembered, however, that for dissolution the 
President must have the consent of the Senate.^ The sub- 
serviency of the ministers to the will of the Chamber of 
Deputies does not alone suffice to secure dissolution. 

7. The Principle of the Quorum. 

The constitution has nothing to say in regard to the prin- 
ciples of the quorum and majority in the process of legislation. 
It fixes the majority necessary in each chamber to proceed to 
a revision of the constitution.^ It fixes the majority necessary 
in the National Assembly to revise the constitution and elect 
the President.* It fixes the number of members of each 
chamber who may require of the President the convocation 
of the legislature.^ It fixes the majority necessary to vote a 
public session in regard to a subject which has been con- 
sidered in secret session.® In all of these cases it fixes the 
majority at one more than the half of the legal number of 
voices. This is what I term the absolute majority. From 

^ Loi constitutionnelle du 16 juillet, 1875, Art. 2, § 2. 
" Loi constitutionnelle du 25 fevrier, 1875, Art. 5, § i. 
8 Ibid. Art. 8, § I. 4 Ibid. Art. 8, § 3; Art. 2, § i. 

^ Loi constitutionnelle du 16 juillet, 1875, Art. z, § i. 
6 Ibid. Art. S, § 3. 
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these precedents, we might possibly conclude that the con- 
stitution intends the principle of the absolute majority in 
the passage of ordinary laws. We might, on the other hand, 
conclude that these cases are intended as exceptions to the 
general principle of parliamentary law that the quorum is 
the absolute majority of the legal number of voices, and that 
the majority of those voting, a quorum being present, is 
sufficient to pass a project of law. The French chambers 
have apparently interpreted the constitution as leaving to 
each of them the power to determine the principles of the 
quorum and majority according to its own discretion, except 
in the cases expressly reserved. I draw this conclusion from 
the fact that in practice they have adopted in some respects 
different principles ; i.e. they have not followed, in all re- 
spects, the general principles of parliamentary law. 

The Chamber of Deputies requires for a quorum that one 
more than the half of the legal number of members shall be 
present. The Senate req^uires that one more than the half 
of the legal number of members shall not only be present, 
but vote upon the question. Both chambers require one 
more than the half of those voting to pass the project. A 
tie is counted in the negative. In neither chamber is a 
quorum necessary for discussion, but only for voting. ^ 

8. The internal Organization of the Legislative Chambers. 

The constitution accords to each chamber the power 
to elect its bureau of officers, and declares that the term of 
these officers covers the regular session at the beginning of 
which they are chosen, and any extraordinary sessions which 
may be called before the opening of the next regular annual 
session.^ The constitution also accords to each chamber the 
power to determine its own rules of procedure and discipline. 
It does not expressly vest these powers in the chambers. It 
simply limits them in two respects. We must conclude, 

1 Saint Girons, Manuel de droit constitutionnel, pp. 314, 315. 
'^ Loi constitutionnelle du 16 juillet, 1875, ■^'■'- "■ 
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therefore, that it impliedly vests these powers under these 
express limitations. The limitations are, that the sittings of 
each chamber shall, as a rule, be open to the pub licJ but 
that a certain number of members in either chamber, the 
number to be fixed by the chamber itself in its rules of 
procedure, may demand that the chamber go into secret 
committee and that the chamber may yield to the demand ; ^ 
and that the ministers shall at all times have the right to 
enter either chamber and shall be heard whenever they 
demand it.^ 

The constitution does not vest in the chambers, either 
expressly or by way of specific implication, a power to punish 
outsiders for contempt . As a result of general implication, 
however, we must conclude that each chamber possesses such 
a power, and can be divested of the power in question only 
by way of agreement with the other chamber ; i.e. by the 
enactment of a law regulating this matter. Such a law, how- 
ever, may be abolished in the manner of its enactment ; i.e. 
at the pleasure of the two chambers. We find this implica- 
tion in the principles that, in the French system, the con- 
stitution creates no domain of liberty for the individual 
against the government, and does not enumerate the powers 
of the legislature, and in the fact that the legislature has 
not deprived the individual chambers of this power recog- 
nized to all legislative chambers by the general principles of 
parliamentary law. 

9. The Mode of Legislation in the French System. 

Legislation may be initiated generally by either chamber,* 
or by the President through the ministry.^ There is but a 
single modification of this principle, viz ; that financial legis- 
lation must be considered and passed upon first in the Cham- 

1 Loi constitutionnelle du 16 juillet, 1875, Art. 5, § i. 

2 Ibid. Art. 5, § 2. 3 Ibid. Art. 6, § 2. 
* Loi constitutionnelle du 24 fevrier, 1875, Art. 8. 
^ Loi constitutionnelle du 25 fevrier, 1875, Art. 3. 
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ber of Deputies.^ This provision of the constitution must 
be interpreted as placing the initiation of financial legislation 
in the President and in the Chamber of Deputies. The 
Senate cannot initiate such legislation. The Senate, how- 
ever, claims and has exercised the power to amend all bills 
and projects of this nature. The Chamber of Deputies has 
denied this power to the Senate, in principle, in the extent 
claimed, but, in practice, has accepted many amendments 
imposed by the Senate upon the financial measures sent to 
it from the Chamber.^ 

All measures, wherever and however initiated, must be 
passed, in all parts, by both chambers, in order to their legal 
validity. The passage by both houses is, moreover, sufificient 
to give them legal validity ; i.e. the President has no veto 
upon the acts of the legislature. Generally, he must pro- 
mulgate all laws passed by the chambers within one month 
from the date of their transmission to him.^ If either cham- 
ber declares urgency in promulgation, he must promulgate 
the law declared urgent within three days from the date of its 
transmission to him.* 

Within these respective periods the President may, by a 
message giving reasons, demand a reconsideration of the 
measure or measures, and the chambers are bound by the 
constitution to give ear to the demand.^ A repassage of 
the measures by the regular majority vote is sufificient, how- 
ever, to overcome the President's objections. This power to 
cause reconsideration is thus not a veto power. It is cer- 
tainly, however, a conservative provision, and has advantages 
without any corresponding disadvantages. 

1 Loi constitutionnelle du 24 fevrier, 1875, Art. 8. 

2 Lebon, Das Staatsrecht der franzfisischen Republik, S. 71. 
' Loi constitutionnelle du |6 juillet, 1875, Art. 7, § I. 

4 Ibid. * Ibid. Art. 7, § 2. 
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CHAPTER V. 

COMPARATIVE STUDY OF THE STRUCTURE OF THE 
LEGISLATIVE DEPARTMENT. 

If now we compare the provisions of these four typical 
constitutions in regard to the construction of the legislative 
department, we shall find, in general, a substantial agreement, 
with some diversity, however, in regard to important details. 

I. We may say that modern constitutional law has settled 
firmly upon the bicameral system in the legislature, with 
substantial parity of powers in the two houses, except in 
dealing with the budget ; and that, in the control of the 
finances, a larger privilege is regularly confided to the more 
popular house ; i.e. the house least removed in its origin from 
universal suffrage and direct election. The occasion of the 
establishment of the bicameral legislature may be different 
in the different states, but the cause is one and the same 
everywhere. The primary purpose of the legislature is to 
ascertain what the law ought to be ; to determine, not what 
the will of the people commands, but what the reason of the 
people, the common consciousness, demands. The legis- 
lature must be so constructed as best to fulfil this purpose. 
Now the interpretation of the common consciousness is a 
far more difficult matter than the registry of the popular will. 
It requires research, reasoning, the balancing of opinions and 
interests, the classification of facts and the generalization of 
principles. A single body of men is always in danger of 
adopting hasty and one-sided views, of accepting facts upon 
insufficient tests, of being satisfied with incomplete general- 
izations, and of mistaking happy phrases for sound principles. 
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Two legislative bodies do not always escape these crude and 
one-sided processes and results, but they are far more likely 
to do so than is a single body. There is a sort of natural and 
healthy rivalry between the two bodies, which causes each to 
subject the measures proceeding from the other to a careful 
scrutiny and a destructive criticism, even though the same 
party may be in majority in both. In this conflict of views 
between the two houses lies in fact the only safeguard against 
hasty and ill-digested legislation when the same party is in 
majority in both houses. A disagreement between the ma- 
jorities in such a case is far more likely, also, to lead to a 
deeper generalization of principle than when the struggle is 
between the majority and the minority in each house ; since 
the majority in eacL house will be much more inclined to 
look into the real merits of the question in the former than 
in the latter instance, and will come to a decision far more 
independent of partisanship. 

The necessity of a double, independent deliberation is thus 
the fundamental principle of the bicameral system in the 
construction of the legislature. A legislature of one cham- 
ber inchnes too much to radicalism. One of three chambers 
or more would incline too much to conservatism. The true 
mean between conservatism and progress, and therefore the 
true interpretation of the common consciousness at each 
particular moment, will be best secured by the legislature of 
two chambers. 

There is another reason for this system, which, though less 
philosophic, is fully as practical. It is that two chambers 
are necessary to preserve the balance of power between the 
legislative and executive departments. The single-chamber 
legislature tends to subject the executive to its will. It then 
introduces into the administration a confusion which degener- 
ates into anarchy. The necessity of the state then produces 
the military executive, who subjects the legislature to himself. 
History so often presents these events in this sequence, that 



io8 The Constitution of the Legislature. 

we cannot refrain from connecting them as cause and 
effect. 

The two chambers, on the other hand, are a support in 
the first place to the executive power, and therefore in the 
second place to the legislature. By preventing legislative 
usurpation in the beginning, the bicameral legislature avoids 
executive usurpation in the end. 

The occasion of the adoption of the bicameral system in 
these different states was, undoubtedly, to secure the repre- 
sentation of diverse and possibly conflicting interests. The 
antitheses of peerage and commonalty, of monarchism and 
republicanism, of confederatism and nationalism, gave the 
occasion for establishing the bicameral legislative system in 
these different states. Such occasions, however, may change 
and wholly disappear without necessarily affecting the sound- 
ness of the principle. The cause remains, and can be re- 
moved only by such elevation of the culture and character of 
the legislative members as will render them unerring inter- 
preters of the common consciousness without the help of 
opposition, and by such elevation of the culture and character 
of the constituencies as will lead them to elect only such per- 
sons to bear the legislative mandate. The disappearance of 
the peerage, of monarchism or of confederatism is then no 
sufficient reason for the abolition of the bicameral legislature. 
Its usefulness and necessity depend upon a different reason — 
a reason which will persist until the culture and character of 
mankind are so elevated as to make it of little consequence 
whether the legislature be composed of one chamber or a 
half-dozen. 

Upon the same fundamental principle rests the different 
lengths of the legislative terms in the two houses. The short 
term and total change tend to produce a body too hasty in 
action, too prompt in innovation. The long term and gradual 
change, on the other hand, tend to produce a body too prone 
to adhere to precedents, too averse to striking out upon new 
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paths. Either alone would be likely to interpret but one 
side of the common consciousness. Either alone would be 
likely to destroy in the end the foundations of its own exist- 
ence ; for true conservatism requires the constant repair of 
the old, and true progress the constant adjustment of the 
new. The difference in the terms of the two houses makes 
the legislature a far more faithful interpreter of the conscious- 
ness of the state ; preserves it from provoking revolution 
by holding too long to the forms of a past phase of social 
and political development, and from provoking reaction by a 
too sudden and radical formulation of the existing phase. 
The difference of terms, accordingly, rests both upon sound 
philosophy and successful practice. 

The one exception to the parity of powers in the two cham- 
bers — the larger powers of the more popular chamber in 
financial legislation — is not contained at all in one of the 
four constitutions, and not in equal degree in the other three. 
This distinction arose originally, so far as these four states 
are concerned, in the British constitution, and was due to the 
fact that the constituencies (if we may so call them) repre- 
sented in the upper house were largely exempt from taxation. 
Naturally, the representatives of those who paid the taxes 
came to be regarded as holding the exclusive power to vote 
the taxes and the expenditures. Where this cause of the 
discrimination fails, there is neither reason nor policy in the 
further maintenance of the discrimination. It is destructive, 
in the end, to the bicameral system. The chamber having 
the exclusive control of the purse will obtain control of legis- 
lation, and will finally reduce the other chamber to the position 
of a registering body. This result has been very nearly 
reached in the British legislature. There is no reason what- 
ever for a discrimination of this sort in the legislatures of the 
United States and of France. Neither house in these bodies 
contains any member who represents an exempted constitu- 
ency. It is true, however, that this discrimination is made, 
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in some degree, in the constitutions of the United States and 
of France. I think it rests in both cases upon an imitation 
of the English example. In France it has given rise to 
many serious struggles between the two chambers, which 
as yet have settled no principle. In the United States it has 
been largely ignored in practice. In the German system it 
disappears altogether. I think we must regard it as a for- 
tuitous discrimination. It rests upon no sound philosophy. 
A sound philosophy would recommend that the state withdraw 
exemptions, and establish complete parity of powers between 
the two houses of the legislature. It is only thus that the 
full benefit of the bicameral system can be attained. 

2. These four typical states are in substantial harmony 
upon the question of the source from which the lower houses 
of their legislatures proceed. In all four, the source is 
universal suffrage, or a suffrage very nearly universal. By 
universal suffrage is meant the suffrage of all resident loyal 
male citizens, of mature age, suffering no civil disability. 
In the qualifications established by the four states, we find 
differences of detail corresponding with the differences of 
history and environment ; but in each the existing system is 
based upon the fundamental principle above stated. None of 
them, however, regards the suffrage as a private right of the 
individual, but as a public function conferred by the consti- 
tution upon certain individuals. None of them, therefore, 
regard the electorate as the source of the legislative power. 
The state, through the constitution, confers the legislative 
power. The electors simply designate the persons who shall 
participate in the exercise of the power. 

The four systems which we have examined agree also in 
the mode of electing the members of the lower houses, at 
least so far as the general principles are concerned. These 
general principles are direct ballot, district ticket and relative 
majority. These principles have not been reached without 
considerable experiment with their opposites. The indirect 
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vote, the viva voce vote, the general ticket and the absolute 
majority have been tried again and again, in every form of 
combination, but have all, at last, been discarded as either 
vicious or impracticable. In the constitution of this chamber, 
the aim must be to bring the elected as close as possible 
to the original electors, and to secure an honest, independent 
and intelligent vote. The indirect vote creates too wide a 
separation between the original holders of the suffrage and 
the holders of the mandates in the lower house ; the viva voce 
vote may deprive the voter of his independence, and is also 
impracticable where the number of voters is • large. The 
general ticket subjects the voter too completely to the direc- 
tion of the machine ; and the requirement of the absolute 
majority, i.e. the majority of all voting or of all registered, is 
inconvenient and, in some cases, unattainable. Two of the 
four constitutions require for election in first instance a 
majority of all voting ; but when this fails, one of the two 
constitutions accepts the principle of the plurality at the 
second election, and the other limits the voting, in the second 
election, to the two persons who shall have received the 
highest number of votes upon the first ballot. We may say, 
therefore, that decision by plurality is a general principle of 
the constitutional law of the present day in the election of 
the members of the lower, house of the legislature. 

In the construction of the upper houses, however, the same 
uniformity does not exist. No two of them proceed from 
the same immediate source. It may be said, however, that 
they all proceed from the same ultimate source. The British 
Lords of Parliament are all appointed by the Crown, either 
immediately or remotely. But at the present time the Crown 
issues the patent under the advice of the ministry, and 
the ministry is composed of the chiefs of the majority in 
the House of Commons and is responsible to that body. The 
members of the German Federal Council are appointed imme- 
diately by the executive heads of the commonwealths of the 
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Empire. These executive heads act under the advice of a 
ministry, the members of which are, in greater or less degree, 
responsible to the legislatures of the respective common- 
wealths. The members of the Senate of the United States 
are chosen immediately by the legislatures of the several 
commonwealths ; and the members of the French Senate are 
chosen by a college of electors, chosen in part directly, and 
in part indirectly, by the original holders of the suffrage. 
It may, therefore, be said that the upper houses of all these 
legislatures proceed ultimately from the original holders of 
the suffrage. 

- They therefore differ from each other and from the lower 
houses rather in respect to the manner in which their mem- 
bers are chosen than in respect to the ultimate source of their 
mandates. The manner of their choice is, in all cases, indi- 
rect. The degree of indirectness varies, and the organs em- 
ployed in the selection differ in number and in character. 
But the purpose of the. indirect choice is the same in all 
cases, viz ; to balance the radicalness of the direct popular 
choice by the conservatism of the indirect, without breaking 
away from the ultimate popular source of all the institutions 
of the modern state. The great and controlling purpose of 
every system for selecting legislative members is to discover 
and bring together the real political aristocracy of the state 
for the interpretation of the common consciousness of right 
and policy. The system of direct popular election has its 
virtues and its vices. It keeps the legislator in touch with 
the popular feeling, but, if not checked and neutralized, it 
tends to the production of demagogues and phrase-makers. 
On the other hand, the system of indirect choice may, if 
it be not skilfully regulated, produce an excessively con- 
servative body. It may also produce a very weak body. 
Properly regulated, however, it is as likely, to say the least, 
to bring the true aristocracy to the front as is the direct 
system. Certainly the senators of the United States and of 
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France will not suffer by comparison with the members of 
the more popular chambers in these states. It can hardly 
be said that the methods of selecting the upper houses in 
England and Germany have proved so successful in practice 
as those of the United States and of France, although the 
membership of the House of Lords and of the Federal 
Council has been and is of high quality, and has generally 
manifested great legislative capacity. The difficulty with 
these bodies, when compared with the senates of France 
and of the United States, is simply that the immediate base 
on which they stand is narrower. The consciousness of this 
tends to produce a timidity which is highly detrimental to 
the development of legislative capacity. A Senate, for 
example, composed entirely of members appointed imme- 
diately by the executive, even though for a life term, is 
generally too much inclined to preserve an artificial harmony. 
The method of selection of its members is too one-sided. 
The hereditary principle gives great individual independence 
to the members as against each other, and as against the 
other governmental organs ; but such a tenure tends to arouse 
popular hostility to the existence of the body, and membership 
in such a house appears to rest too much upon accident. Elec- 
tion by electors chosen by the original holders of the suffrage 
gives the broadest foundation for an upper house. This 
method of choice confers upon the legislators so chosen all 
the courage that direct election would give them, and provides 
most efficiently against crudeness, one-sidedness or accident. 

A legislature composed of two houses, the one proceeding 
from direct popular election, the other from indirect, at one 
remove, ought among a fairly cultivated people to produce 
the most perfect legislation possible ; because it is calculated 
to bring out the legislative talent of the state both on the 
side of progress and on that of conservatism, and to give it 
strength to act with courage and independence. 

Upon the question of confiding to each house of the legis- 



114 '^^^ Constitutioji of the Legislature. 

lature the ultimate power of determining the elections of its 
members, there is distinct disagreement between the Eng- 
lish practice and the constitutional law of the other three 
states. The statutes of Parliament confer this power upon 
the courts. In this way a non-partisan decision is obtained 
in cases of contested elections ; and the great difficulty is 
avoided of determining, when an election has completely 
renewed a legislative body, what members shall organize the 
house prior to the decision of conflicting claims to seats. 
Sound political science supports the English practice, and 
it is to be hoped and expected that it will, ere long, be 
universally adopted. 

3. In regard to the principles of representation, there is 
more harmony in these four systems than is at first apparent. 

In all four legislatures the distribution of the representa- 
tion in the lower houses is made according to population. 
Some regard is paid to the permanent administrative or local 
governmental divisions ; but the resultant modifications are 
concessions to convenience, merely, and do not represent any 
compromise of the principle of proportionality. 

In all four legislatures the distribution of the representation 
in the upper houses is made with but little regard to the 
census of the population. In England and in the United 
States, no regard at all is paid to the principle of propor- 
tionality ; in Germany, not much ; in France, considerable. 
If there is any one controlling principle applicable to all 
these cases, it is the representation of local governmental 
organizations. In the Senate of the United States, this is the 
exclusive principle. In the German Federal Council, it is 
the dominant principle. In the French Senate, considerable 
regard is paid to the census of the population in determining 
the number of senatorial seats to be assigned to each d^parte- 
ment ; but within the departement the effect of this concession 
to proportionality is modified by a very great discrimination 
in favor of the less populous communes as regards the number 
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of representatives accorded them in the electoral colleges. In 
England alone no regard seems at present to be paid to local 
governmental or administrative organizations in the distribu- 
tion of the seats in the upper house. If we look, however, to 
history, we shall find that the representation of England 
in the House of Lords was originally very closely connected 
with the local organizations ; while the number of seats in 
that house now occupied by representative peers from Scot- 
land and Ireland is fixed by statute, and is thus defended 
against the power of the Crown on the one side, and the 
accidents of extinction on the other. These statutes are 
based far more upon territorial considerations than upon 
the idea of proportionality. 

We may say then, I think, that the principle controlling the 
distribution of seats in the upper houses of the legislatures 
of these typical systems is the representation of the local 
governmental or administrative organizations. This is a 
most valuable principle. It tends to preserve the real fruits 
of the historic development of the state. It gives opportu- 
nity for the exertion of a larger influence by the cultured 
minority ; and it gives more security to the rights of that 
minority. Many of the greatest statesmen have been brought 
forward through the influence of this principle. The organ- 
izations which have not the strength of numbers have been 
compelled to search diligently for their best talent in order 
to maintain, in fact, their legal equality. The principle, how- 
ever, is frequently assailed as mediaeval and contradictory to 
the doctrine of popular sovereignty. From the view which 
we take of the province of legislation, viz ; the interpretation 
of the reason of the state rather than the registration of the 
popular will, this objection appears irrelevant. Something 
more conclusive than the demand for proportionality must be 
adduced before we can be called upon to admit that this 
system of distributing representation is faulty. If the less 
populous community were always the more cultured, this 
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would certainly be a better distribution than the principle 
of numbers could afford. It is because the less populous 
community may chance to be also the less cultivated that t^e 
system is in some degree unreliable. It would not, therefore, 
serve as the exclusive system of distribution ; i.e. the system 
for both legislative chambers. When, however, it is balanced 
by the principle of distribution according to population in 
the other house, there is every reason to believe that it con- 
tributes powerfully to the production of sound legislation, 
and that it is a most wholesome check upon the radical ten- 
dencies of mathematical politics. 

Lastly, all four of these typical constitutions agree sub- 
stantially upon the principle of uninstructed representation. 
The contrary principle is adopted in but a single case, viz ; 
in that of the German Federal Council. Its universality in 
practice is strong proof of its soundness. From the stand- 
point of philosophy it is unassailable. As I have already 
said, legislation is the expression of the common conscious- 
ness of right and policy ; the legislator is the interpreter of 
that consciousness ; and he should always be chosen solely 
in view of his ability to interpret it correctly. Any duress 
upon his intellect and conscience will confuse them and 
destroy his powers of correct interpretation. The views of 
a constituency should always be taken into account as con- 
tributing to the make-up of the consciousness of the state, 
but the will of a constituency has no place in the modern 
system of legislative representation. Instructed representa- 
tion is a legitimate principle in a system of confederated 
states. In such a system the confederate government is 
composed of members representing states, and acting as mere 
mouthpieces for the expression of the will of these states. 
The state consciousness is interpreted by other organs. In- 
structed representation is, therefore, one of the tests of 
confederatism. It marks the Federal Council, therefore, as 
a confederate institution. When the confederatism of the 
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German constitution shall be entirely overcome, instructed 
representation will disappear. 

4, Qualifications and Disqualifications of Legislative Mem- 
bers. 

This can hardly be treated as a topic of the constitutional 
law of either England or France, since the matter is regulated 
in both of these states by ordinary statutes. The German 
constitution also makes but scant provision upon the subject. 
That of the United States alone provides for it with any 
degree of fulness. 

Citizenship, male sex, mature age, and residence some- 
where, at least, within the country, appear to be the natural 
positive requirements of eligibility. The practice in all four 
of these states has very nearly settled down upon these as 
the necessary qualifications. 

There is much more divergence in regard to disqualifica- 
tions. The practice in all these states disqualifies insane per- 
sons, criminals, persons under guardianship, persons deprived 
of their civil rights or political rights, persons holding govern- 
ment contracts, etc. It is also the practice in all that the 
same person cannot at the same time be a member of both 
houses. This is expressly provided in the German con- 
stitution. 

The chief divergence in the different systems is to be 
found in the principle of the incompatibility of office and 
legislative mandate. The constitution of the United States 
forbids wholly the combination of United States office and 
United States legislative .mandate; i.e. it disqualifies any 
United States officer, either executive or judicial, from hold- 
ing a seat in either branch of the legislature. The German 
constitution unseats any member of the Diet who is appointed 
to a salaried office, either in the Empire or in a common- 
wealth; but this disqualification may be removed by re- 
election subsequent to the appointment. The members of 
the Federal Council, acting always under instructions, are 
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of course unaffected, as to their legislative independence, by 
the holding of office at the same time with mandate. The 
English and French statutes and practice prohibit those 
officials from holding mandates whose official positions would 
give them an undue influence over their own elections, and 
disqualifies many others whose routine work would be inter- 
fered with by membership in the legislature, or rather whose 
legislative usefulness would be impaired by the requirements 
of their offices. Appointment to office of any sort regularly 
unseats a representative, but he may be re-elected after 
appointment. Naturally these restrictions do not apply to 
the House of Lords. 

It will thus be seen that the United States has adopted a 
principle not recognized by the other states. In the system 
of the United States, office and mandate are made entirely 
incompatible by the constitution. In the systems of the 
other three states, it is evidently the view that the member- 
ship of certain officials in the legislature is a great aid to 
intelligent legislation. All agree, certainly, upon the desira- 
bility of the membership of the ministers. The French 
practice does not even require their re-election subsequent to 
appointment. The tendency of the French legislation, how- 
ever, is towards the total exclusion of all officials except the 
ministers. This would not be so radical a solution of the 
question as that contained in the constitution of the United 
States, but it would be regarded in Europe as radical enough. 
And yet, if the rule obtaining in the United States were 
generally adopted, the ultimate result might be quite con- 
servative. The American rule would make parliamentary 
government impossible, and might thus lead ultimately to the 
greater independence of the executive power, both in France 
and England. 

The presence of the heads of the executive departments 
in the legislative chambers is, certainly, an advantage when- 
ever the ways and means of administration are the subjects 
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of legislation ; and if they are to be present, they should be 
members ; otherwise they will fail to receive the rights and 
prij^ileges necessary to the preservation of their dignity and 
independence. 

I do not see that the membership of the ministers in the 
legislature necessarily leads to parliamentary government. 
If the constitution should provide that the ministers shall be 
politically responsible only to the executive head of the gov- 
ernment, and should make the executive head independent 
of the legislature, and should vest in the executive head the 
means to prevent legislative encroachment upon the execu- 
tive prerogatives, it seems to me that the membership of the 
ministers in the legislature would add to their independence 
rather than subtract from it. I do not feel sure that, while 
the systems of England, Germany and France show a ten- 
dency to approach that of the United States upon the subject 
of incompatibility between office and mandate in all respects 
except in the case of the ministers, the constitutional law of 
the United States may not be improved by adopting their 
principle in this case, so guarded, however, as to prevent the 
legislature from making such use of its powers over its own 
members as to encroach upon the domain of executive inde- 
pendence. 

5. Rights and Privileges of Members. 

There is direct and evenly balanced contradiction between 
these four systems upon the subject of the pay of members. 
Two, those of the United States and France, provide, the 
first by constitutional law and the second by statute, that the 
legislative members shall be salaried. The other two pro- 
vide no pay for the members. The German constitution 
forbids it for the members of the Diet. Where the consti- 
tution permits or commands Compensation, it is left to the 
legislature to fix the amount, time of payment, etc., by 
statute. We must conclude from this variety in the practice, 
that the question of compensation for legislative service is 



I20 The Constitution of the Legislature. 

as yet practically unsolved. There are strong considerations 
both for and against compensation. It is claimed that the 
system of gratuitous service in the legislature secures a better 
and more independent class of legislators, since only men of 
independent means can take such positions, and since men of 
independent means are most likely to be men of superior 
intelligence and integrity. 

There is much to be said in criticism of this proposition. 
In the first place, there are many other ways for a legislator 
to make money out of his position than by a regularly fixed 
salary, paid out of the governmental treasury ; and some of 
these ways are very crooked. In the second place, it is not 
at all sure that rich men will not pursue gain in these ways. 
The spirit engendered by money-getting is not infrequently 
one of insatiable avarice. Lastly, it is not at all certain that 
wealthy men are men of superior intelligence. There is no 
doubt that the successful management of private business is 
good evidence of superior intelligence. The inheritance of 
wealth, however, furnishes no necessary evidence of superior 
intelligence. It gives the fortunate young man great oppor- 
tunities, if he will but use it correctly. It must not be for- 
gotten, however, that it furnishes him with the means of 
indulgence and dissipation, inducing habits of life far more 
hostile to mental and moral improvement than are the disa- 
bilities of poverty. 

On the other hand, it is claimed that moderate salaries for 
legislative service will secure a better and more independent 
class of legislators ; since men of intelligence and integrity, 
whether possessing independent means or not, will be enabled 
to take these positions, and since all temptation to employ 
questionable means for gaining a livelihood while in the 
service of the state will be rem^ed. 

This seems to me the stronger consideration. But it 
cannot be gainsaid that the attachment of any salary to 
legislative service is calculated to excite the cupidity of per- 
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sons who have no qualifications as legislators, and to make 
legislative seats pecuniary prizes to be grasped at, rather 
than posts of responsibility to be conferred only upon those 
best fitted to fill them ; nor is it certain that a fair com- 
pensation will always deter men from pursuing additional 
gain through tortuous paths. If the illicit means of legis- 
lative compensation should be cut off, by restraining the 
legislature from entering the domain of private business, 
a moderate salary for legislative service would not only 
be fair, but, it seems to me, would be calculated to secure 
better talent and to preserve a higher integrity among legis- 
lators. It would enable the constituencies to select from a 
wider range and it would remove, at the same time, the 
remaining causes of temptation. It would enable the state 
to escape the necessity of identifying its governmental aris- 
tocracy with its wealthy class ; i.e. it would enable the state 
to avoid becoming a plutocracy. Finally, it would do jus- 
tice to the principles of democracy, as against the reign of 
class. 

The four systems agree in providing, by constitutional law 
and custom, the privilege of freedom from arrest for the 
members of the legislature during the session and for a rea- 
sonable period before and subsequent to the same. It will 
be observed that this privilege is in no case absolute. In the 
systems of England and the United States, the member may 
be arrested upon charge of the commission of an indictable 
offence. In those of Germany and France, he may be ar- 
rested, if taken in the commission of the crime or misde- 
meanor or immediately afterwards ; and, by consent of the 
chamber to which he may belong, he may be arrested at any 
time. It seems to me that, in these divergences of detail, the 
better reason is with the practice of England and the United 
States. The individual member is possibly not so widely 
privileged from arrest as in the other two systems, but he is 
certain of his privilege so far as it extends, and the extent 
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of the same is also certain and fixed. The principle of the 
other two systems is doubly liable to abuse. The public 
may be made to suffer if the chambers see fit to shelter 
dangerous characters ; and, on the other hand, the minority 
in a chamber, finding itself accidentally in majority, might 
procure and permit the arrest of members of the majority 
for party reasons. 

Lastly, the four constitutions agree in providing that the 
legislative members shall have perfect liberty of speech and 
debate in the chambers and in the committee rooms of the 
legislative bodies; i.e. that they shall not be held responsible 
for their words in these places when discharging their legis- 
lative duties, except by the house to which they may belong. 
The fullest and most complete ventilation of every plan, ob- 
ject and purpose is necessary to wise and beneficial legis- 
lation. This could never be secured if the members should 
be held under the restraints imposed by the law of slander 
and libel upon private character. There is no doubt that 
this privilege may be grossly abused, since every word used 
in debate, and frequently something more, is now reported to 
the public ; but the danger to the general welfare from its 
curtailment is far greater than that to individuals from its 
exercise. The German constitution seeks to privilege the 
legislative member in his public character against insult ; and 
the French Deputy Chamber has just passed a bill to the 
like effect. This is carrying the privilege of members too 
far. If representatives may say anything they will against 
private character in the chambers, without fear of prosecution 
under the law of libel and slander, it seems to me only fair 
that other persons should be allowed to say anything they 
will about the representatives under the restrictions imposed 
by that law. Respectfulness both in word and attitude 
toward those holding governmental powers is very desirable ; 
but there is only one way in which these persons can really 
command respect, viz ; by blameless conduct. 
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6. The Poivers of the Legislature over its own Asseinblitig, 
Opening, Adjournment, Prorogation, and Dissolution. 

In regard to this subject, the law and practice of the 
United States government differ quite radically from those 
of the other three governments. The constitution of the 
United States requires the annual assembly of the legislature 
upon a day fixed by the constitution, but subject to change 
by statute. The constitution also empowers the executive 
to call extra sessions and to' adjourn the legislature when 
the two chambers of that body cannot themselves agree upon 
the time of adjournment. The constitution fixes, finally, the 
time of dissolution of the legislature at the expiration of the 
mandates of the members of the lower house. Everything 
further is left to the legislature as a whole, or to the sepa- 
rate houses. That is to say, the legislature of the United 
States has, under the constitution, the powers of self-assem- 
bly, self -opening, self-adjournment, and self -prorogation or 
close of session. The executive cannot as a rule interfere 
in any of these matters. 

In the English system, on the other hand, the legislature 
cannot accomplish any of these things independently, except 
mere temporary adjournment. The Crown calls, opens, ad- 
journs, prorogues, and dissolves the legislative bodies. The 
Crown does so, indeed, under the influence of the ministers, 
and the ministers are supposed to represent the will of the 
majority in the Commons ; but the Crown may legally act 
in respect to these things under the advice of a ministry 
which has lost the leadership in the House of Commons. 
Legally, therefore, it is the Crown which does all these things. 
Actually, it is the flouse of Commons which prompts the 
Crown to act. 

The German and French systems strike, legally, the mean 
between those of England and the United States. They 
accord to the legislature more control over its own sessions 
than does the English custom, but less than does the con- 
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stitutional law of the United States ; and where they vest 
powers in the executive in regard to these matters, they either 
prescribe the manner in which the powers shall be exercised, 
or require the joint action of. the executive and of one branch 
of the legislature in their exercise. 

If any principles touching these matters can be said" to be 
established in the general practice, they are as follows : non- 
permanence in the legislature ; general periodicity of assem- 
bly, either by order of the constitution or according to the 
necessities of government ; and substantial self-control in the 
legislature, modified only by such power of executive inter- 
ference as will keep the legislature in touch with the con- 
stituencies, prevent its neglect of duty and check too violent 
conflicts in the houses. 

7. The Principle of the Quorum. 

This topic is made a subject of constitutional provision m 
regard to but three of the eight legislative houses whose 
construction we are analyzing, viz ; the Senate and House 
of Representatives of the United States, and the Diet of 
the German Empire. In the other five cases the question 
is left to the determination of each house, as a matter of 
internal procedure. This is, certainly, a defect. It exposes 
the state to the danger of a double legislature on the one 
side, or a stoppage of all legislative action on the other, at 
the caprice of an undefined number of members of each 
house. A revision of these constitutions should not overlook 
this point. 

In those cases where the quorum is fixed by the constitu- 
tions there is substantial agreement upon the principle that 
the presence of a majority of the legal number of members 
in the house is necessary and sufficient to the transaction of 
legislative business. This principle is also adopted as a rule 
of procedure by both houses of the French legislature. The 
French Senate requires not only the presence of the majority 
of its members, but also their votes, for or against a motion. 
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The quorum of the absolute majority, i.e. the majority of the 
legal number of members, may be said to be the modern 
principle in general legislation. Its reason is that the ma- 
jority represents in this respect the whole, and is vested with 
the powers of the whole. If this were not the principle, leg- 
islative action would be exposed to the tricks and stratagems 
of the minority to an unbearable degree. 

The three legislative houses which do not follow this prin- 
ciple, viz; the two houses of the British Parliament and 
German Federal Council, must be regarded as exceptional 
cases. There are reasons of convenience and reasons of 
state which make the rule unnecessary in these cases. In 
both houses of the British Parliament legislation is con- 
trolled so completely by the ministry that there is no oppor- 
tunity for either body to be captured by a minority of the 
members. The ministers represent the majority in the House 
of Commons; i.e. a majority quorum of the House of Com- 
mons is present in the ministry. It is not, therefore, neces- 
sary to hold to a majority quorum in the houses, and it would, 
frequently, be inconvenient. The exception in these cases 
is therefore more apparent, as I have shown, than real. In 
the case of the German Federal Council it would be a con- 
stant threat to the efficiency of the Imperial legislature, if 
the activity of the Council could be suspended by the failure 
of the commonwealth governments to send their representa- 
tives. The natural excuses for absence, which exist in regard 
to membership in the other legislative houses, do not exist 
in this case. The members of the Federal Council are mere 
instruments. They hold at the pleasure of the common- 
wealth governments sending them. They can be relieved 
at any moment. If they are compelled to be absent, other 
persons can be immediately substituted. The absence of 
members from the Federal Council can, as a rule, only 
mean a particularistic hostility to the Empire on the part of 
the commonwealth governments whose representatives do 
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not appear. It would be a poor political science which did 
not provide against the abuse by the commonwealths of such 
a control over Imperial legislation. The practice of regard- 
ing the Federal Council as competent to do business upon the 
appearance of the Chancellor or his substitute at a regularly 
called meeting fully provides against this danger. At the 
same time the rule creates no hardships for the common- 
wealths nor does it expose the Council to the caprice of a minor, 
ity. The peculiar character of the Federal Council makes 
the majority quorum unnecessary and possibly dangerous. 

8. The Principles of Internal Organisation and Procedure. 

The general constitutional principle upon this subject is 
that each house shall determine for itself its internal official 
organization, its rules of discipline, and its rules of procedure. 
This principle, however, is placed under a variety of limita- 
tions in all four of the constitutions. The purpose of these 
limitations may be said to be threefold, viz ; the maintenance 
of intercourse between the legislature and the executive, the 
information and protection of the public, and the protection 
of the individual member against the tyranny of the legisla- 
tive body. 

Accordingly, in three out of four of the upper houses of 
the legislatures which we are considering, a part of the 
official bureau is filled either by express constitutional direc- 
tion or by executive act ; and in one of the four lower houses, 
all the officials of the house except the speaker are appointed 
by the executive. In seven of the eight houses, publicity of 
procedure is required either by constitutional law or custom. 
In every case, the expulsion of a member for violating the 
rules of order and procedure is either prohibited, or permitted 
only by vote of an extraordinary majority. In every case, 
finally, the power to try and punish an outsider for contempt 
is limited both as to the extent of the power and the gravity 
of the penalty. The four systems do not exactly agree upon 
the details of these limitations ; but in principle and in pur- 
pose, the limitations are substantially identical. 
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Within the domain thus bounded, each house is permitted 
to develop its parliamentary practice according to its own 
judgment and convenience. This is certainly good political 
science. Any other principle would result to a greater or 
less degree in the destruction of legislative independence. 
The parliamentary practice developed by these eight legisla- 
tive houses is substantially uniform. We may say that upon 
this subject we have a jus gentium. The body of this law, 
however, is neither constitutional law nor statute law. The 
consideration of its details, therefore, does not come within 
the scope of this work.' 

9. The Mode of Legislation. 

Upon this subject, or at least upon its main features, the 
four systems under examination are in substantial harmony. 
They agree in conferring the initiation of legislation upon 
each house ; in requiring the approval of both houses to the 
validity of a project ; in making the vote of a majority of the 
members voting upon the project, a quorum being present, 
necessary and sufficient ; and in according to the executive 
certain influence and power upon the course of legislation. 
These are the general principles. They are subject, however, 
to some exceptions ; and the point last noted, the participa- 
tion of the executive in legislation, will need some explanation. 

The exceptions are as follows. In all these systems, except 
the German, the initiation of financial legislation is vested, 
wholly or partly, exclusively or primarily, in the lower houses. 
In the German Federal Council certain bills cannot be passed 
without the consent of the Prussian representatives, and cer- 
tain other bills cannot be passed without the consent of the 
representatives of the commonwealth particularly affected. 
In the French Senate a majority of the whole number of 
voices to which the body is legally entitled must vote upon 
the project in order to effect its passage. 

The first of these exceptions is not obsolete, indeed, but 
anachronous. There is a practical and necessary reason for 
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its continued existence in the English system, but nowhere 
else. That reason is to be found primarily in the principle 
of parliamentary government. In complete parliamentary 
government a rejection of the budget by either house of the 
legislature means the resignation of the ministry. If, then, 
the House of Lords could reject the budget, it could defeat 
government by the party in majority in the House of Com- 
mons ; i.e. it could render real parliamentary government an 
impossibility, since real parliamentary government is govern- 
ment by the leaders of the majority in the lower house (or at 
least in one house) of the legislature. The mere amendment 
of the budget might not have this extreme effect, but it would 
greatly embarrass parliamentary government. The ultimate 
reason for the exception, however, is to be found in the fact 
that the House of Commons contains the exclusive represen- 
tation of that part of the population which bears the burden 
of taxation. 

It might be said that the same primary reason for the excep- 
tion exists in the French system, since this also is a system 
of parliamentary government ; but, as we have seen, the parlia- 
mentary system in France is, to a greater or less degree, 
artificial. The exclusive control of the administration by the 
Chamber of Deputies is not a provision of the constitution. 
It is not conceded in principle by the Senate. The ultimate 
reason for the exception is altogether lacking in the French 
system. The Senate represents the bearers of the burdens 
of the state, just as truly as does the Chamber of Deputies. 

The second of the exceptions above noted {vis ; the powel 
of a particular commonwealth to defeat legislation in the 
German Federal Council) rests upon no scientific principle. 
The exception in favor of the minor commonwealths is a 
remnant of confederatism, which in the further development 
of the system must disappear. The special exception in 
favor of the Prussian representation in the Federal Council 
rests, however, in the absence of a veto power in the Emperor, 
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upon a practical necessity. Particularism has been and still 
is the bane of German politics. The Prussian common- 
wealth is more German than the Empire ; and in the Prussian 
commonwealth the royal house is more German than the 
people. The King of Prussia must therefore be vested with 
the power to prevent the disintegration of the Empire, 
whether disintegration be attempted by constitutional amend- 
ment or by the denial of the means and measures for execut- 
ing the provisions of the constitution and the laws made in 
accordance therewith. It would be more scientific to vest 
this power in the Emperor in the form of a veto power ; but 
as that has not been done, the method adopted is the only 
alternative. 

The third exception, contained in the rules of procedure of 
the French Senate, is, possibly, a valuable modification of the 
ordinary rule. There is certainly nothing contrary to the 
ordinary principles of representative government in the re- 
quirement that a majority of the legal number of members 
must vote upon a project in order to its adoption. It may 
make legislation more difficult ; but this may prove an advan- 
tage. It is certainly a check upon hasty and fortuitous legis- 
lation. The French principle may be a principle of the 
future. It has long been the general practice in the Con- 
gress of the United States ; but I do not think it is required 
by the principle of the constitution. 

Upon the general principle of executive participation all 
these systems are in accord ; but they differ as to the manner 
of the participation. The English system legally vests both 
the initiation and the veto of legislation in the executive ; in 
practice the initiation is almost exclusive, but there is no veto. 
The system of the United States vests in the executive a 
limited veto, but no initiation. The French system vests in 
the executive a right of initiation and power to require recon- 
sideration. In Germany, neither initiation nor veto is directly 
vested in the Emperor ; but in his quality of Prussian King, 
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he exercises both powers indirectly — a general power of in- 
itiation and a partial veto. 

There is much to be said in favor of the French solution 
of this problem. It certainly best comports with the philos- 
ophy of a democratic state. It has logical consistency and 
regularity. It gives opportunity for the direct aid of the 
administrative officials in legislation without subordinating 
the legislature in any degree to the executive will. On the 
other hand, it hardly gives the executive sufficient means to 
protect his prerogative against a grasping legislature. The 
French legislature is not the best body with which to make 
trial of this system. It can be fairly tested only with a 
legislature in which calmness, moderation, good judgment 
and loyalty generally prevail. It seems to me, however, of 
all these systems, to be the one which contains the idea of 
the future. 
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CHAPTER VI. 

THE POWERS OF THE ENGLISH AND FRENCH LEGISLATURES. 

In two of the four systems which we are considering, viz ; 
the English and the French, the subject of legislative powers 
can be dealt with very briefly. In both cases the legislature 
has all the powers not denied to it by the state. The dis- 
tinction between the two cases lies in the fact that in the 
English system the state is organized in the legislature, so 
that nothing can be denied to the legislature by the state ; 
while in the French system the state has an independent 
organization which can deny, and has denied, certain powers 
to the legislature by vesting them in other bodies. This 
distinction, however, does not require us to enumerate the 
powers of the French legislature any more than those of 
the British. We need only say that Parliament may legislate 
upon any subject, and the French chambers may legislate 
upon any subject not otherwise ordered by the state. 

It is not necessary, therefore, that we should dwell longer 
upon these two cases. In the further consideration of legis- 
lative powers, we may address our whole attention to the con- 
stitutions of the United States and of the German Empire. 
These are the two which establish federal governments. 
These distribute the legislative power, or rather the gov- 
ernmental powers generally, between two sets of organs. 
Necessarily, then, the powers of one or the other of these 
sets of organs must be enumerated. The powers of both 
might be enumerated ; and then the individual would be 
constitutionally exempt from the direction of government in 
regard to anything not enumerated. This, however, would 
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be a clumsy and an impracticable arrangement. It is far 
better that the state should enumerate the powers of one of 
the two sets of organs and regard the other as holding such 
powers as it (the state) shall not have forbidden to it, either 
directly, or by vesting them exclusively in the other set of 
organs. 

The constitutions of the United States and of Germany 
have both followed this principle. We will now examine the 
powers of the legislatures of the general governments of these 
two states and extract from the same, if possible, the principle 
of the distribution of legislative powers, in the federal system, 
between the general government and the commonwealths. 
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CHAPTER VII. 

THE POWERS OF THE CONGRESS OF THE UNITED STATES. 

I. Legislation in respect to Foreign Relations. 

The constitution vests in the Congress the power "to 
declare war, grant letters of marque and reprisal, and make 
rules concerning captures upon land and water" ;^ also, 
"to define and punish piracies and felonies committed upon 
the high seas, and offences against the law of nations." ^ 

By the term " Congress " is meant here the legislative 
power. All these things must, therefore, be done by legisla- 
tive act ; i.e. they must be done by agreement between the 
two houses and the President, or by the extraordinary ma- 
jority in the houses necessary to overcome the President's dis- 
approval.^ The term " war " here signifies the prosecution of 
rights through force by the United States against a foreign 
state.* The phrase "letters of marque and reprisal" means 
commissions issued to officers or private individuals author- 
izing them to take property or persons belonging to or sub- 
ject to a foreign state wherever found.^ The phrase " captures 
upon land and water," includes all persons and things taken 
by virtue of war. The terms " piracies, felonies, and offences 
against the laws of nations " may signify anything which the 
legislature of the United States describes by these terms, in 
so far as its laws apply to the citizens or subjects of the 
United States ; ^ but, when they are made applicable to the 

1 United States Constitution, Art. I, sec. 8, § ii. 

2 Ibid. § 10. 5 Ibid. Art. I, sec. 7, §§ 2, 3. 
> The Prize Cases, U. S. Reports, 2 Black, 635. 

' Wheaton, International Law, p. 350, Boyd's edition. 
' United States v. Smith, U. S. Reports, 5 Wheaton, 153. 
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subjects of foreign states, the definitions and regulations of 
Congress must conform to the general principles of inter- 
national law. The phrase " high seas " signifies, at this point, 
tide waters below low- water mark.^ 

The legislative power of the Congress in reference to all 
these things is exclusive. Neither the other departments of 
the general government, on the one side, nor the common- 
wealths, upon the other, possess any concurrent powers with 
the legislature of the general government in reference to any 
of these matters, except, perhaps, in meeting defensively the 
attack of a foreign state.^ The executive and judicial depart- 
ments of the general government and the commonwealths 
are, therefore, confined to the function of carrying into execu- 
tion the will of the Congress upon these matters. They may 
not resist the same in any manner, except through a judicial 
controversy involving the assertion of a private right secured 
by the constitution against the powers of the Congress over 
these matters. 

2. Legislation in respect to Foreign Commerce. 

The constitution vests in the legislature of the general 

(government the power "to regulate commerce with foreign 
nations," i.e. foreign states.^ 

The Court has defined commerce t o be both int ercnurse 
and traffic, and the regulation of commerce to be the prescrib- 
ing of the rules by which intercourse and traffic shall be 
governed.* 

This power is exclusive to the legislature of the United 
States as against the commonwealtlis. In two respects, 
however, and only two, the Congress may, if it will, confer 
the power to regulate foreign commerce upon the common- 
wealths. It may authorize them to lay duties or imposts 

1 United States v. The Pirates, U. S. Reports, S Wheaton, 184. 

2 United States Constitution, Art. I, sec. 10, §§ i, 2 ; Ibid. Art. II, sec. 2, § I. 
» Bid. Art. I, sec. 8, § 3. 

* Gloucester Ferry Co. <.. Pennsylvania, 114 U. S. Reports, 196. 
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upon imports or exports and upon tonnage.^ This author- 
ization must, however, be express, and can in no case be in- 
ferred from the failure of Congress to regulate the particular 
point. The failure of Congress to regulate foreign commerce 
upon any point only signifies that, as to that point, the regula- 
tion is left to free agreement between the private parties con- 
cerned.2 Any article of foreign commerce is thus protected 
against the power of the commonwealths from the moment, 
in the case of an export, that this quality attaches to it, and 
to the moment, in the case of an import, when it is divested 
of the same; i.e. from the moment, in the first case, when it 
is delivered to the first common carrier for exportation,^ and 
to the moment, in the second case, when it has passed into the 
hands of the purchaser of the unbroken package from the 
original importer, or has been broken up for retail by the orig- 
inal importer.* There are two limitations, however. upo n_the 
excjus ive power of the legislature of the general government t o 
re gulate commerce with foreign nations , viz ; the power of the 
commonwealths to tax imports and exports for the absolutely 
necessary expenses incurred in the execution of their inspec- 
tion laws ^ and the power of the commonwealths to impose 
police regulations upon traffic and intercourse generally.^ 
These two limitations, however, are themselves subject to 
restrictions. In the first case. Congress may revise and con- 
trol the inspection laws of the commonwealths, and the net 
produce of all taxes laid by the commonwealths upon im- 
ports and exports must be paid into the treasury of the 

1 United States Constitution, Art. I, sec. 10, § 2. 

2 Henderson v. The Mayor of New York, 92 U. S. Reports, 259 ; Gloucester 
Ferry Co. v. Pennsylvania, 114 U. S. Reports, 196. 

» Coe V. Errol, 116 U. S. Reports, 517; Turpin v. Burgess, 117 U. S. Re- 
ports, 504. 

* Brown v. Maryland, U. S. Reports, 12 Wheaton, 419. 

5 United States Constitution, Art. I, sec. 10, § 2. 

8 New York v. Miln, U. S. Reports, 1 1 Peters, 102 ; Gloucester Ferry Co. v. 
Pennsylvania, 114 U. S. Reports, 196; Morgan's Steamship Company v. Louisiana 
Board of Health, 118 U. S. Reports, 455. 
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general government ; ^ and in the second, the legislation of 
Congress will displace the police regulations of the com- 
monwealths as far as they touch the same subject."'^ Exactly 
what this realm of police regulations is, within which, in the 
absence of legislation by Congress, the commonwealths may 
act upon foreign commerce, has not been distinctly marked 
out by the Court. As I have already pointed out in other 
connections, the police power of the commonwealths is the 
"dark continent " of our jurisprudence. It is the convenient 
repository of everything for which our juristic classifications 
can find no other place. The Court has indicated negatively 
and rather confusedly that, in regard to commerce, it is what 
does not " admit of one uniform system or plan of regula- 
tion " for the whole United States.^ Whatever, therefore, 
does admit of an uniform regulation is purely a regulation of 
commerce, in regard to which the commonwealths may in no 
event act at all. 

Theoretically, the power to regulate commerce with foreign 
states is not vested in the legislature of the general govern- 
ment to the exclusion of the treaty-making department of 
that government, viz; the President and the Senate. The 
President and the Senate may, by way of treaty, regulate 
commerce between the United States and a particular foreign 
state. The treaty may cover ground not preoccupied by 
legislation, and it will displace all anterior legislation covering 
the same ground.* In like manner legislation subsequent to 
the treaty will abrogate the treaty provisions upon the same 
subject.^ This legislation will then be the law within the 
United States instead of the provisions of the treaty. The 

^ United States Constitution, Art. I, sec. 10, § 2. 

■' Henderson v. The Mayor of New York, 92 U. S. Reports, 259; Morgan's 
Steamship Company v. Louisiana Board of Health, 118 U. S. Reports, 455. 

2 Cooley V. Wardens of the Port of Philadelphia, U. S. Reports, 12 Howard, 
299; Henderson v. The Mayor of New York, 92 U. S. Reports, 259. 

* Foster, z/. Neilson, U. S. Reports, 2 Peters, 253. 

' The Cherokee Tobacco, U. S. Reports, 11 Wallace, 616. - 
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foreign state may indeed regard this legislation as a violation 
of the entire treaty — of those parts not displaced by legisla- 
tion as well as of those which have been so displaced — and 
may regard the ex parte act as a just cause of war; but that 
is another matter ; we have then a question of diplomacy 
between states. The subsequent legislation is the law in 
the United States, and must be executed by every official 
and obeyed by every subject. 

As a matter of fact, such a supersession of legislation by 
treaty and of treaty by legislation is, in large degree, pre- 
vented by the participation of the President and the Senate 
in both legislation and treaty-making. 

3. Legislation in respect to Internal Commerce. 

The constitution confers upon the legislature of the gen- 
eral government the power to "regulate commerce among 
the several States" (commonwealths) "and with the Indian 
tribes." ^ 

Commerce among the commonwealths is traffic, transporta- 
tion and intercourse between two points situated in different 
commonwealths.^ 

The regulation of such commerce is exclusive to the legis- 
lature of the general government, both as against the com- 
monwealths and as against the other departments of the 
general government ; and when the Congress does not regu- 
late by law the different parts of this subject, it is to be 
concluded that the regulation of such parts is left to the 
private parties immediately concerned, to be accomplished 
by contract.^ 

The Court has also interpreted the carrying of telegraphic 
messages from a point within one commonwealth to a point 
within 'another as " commerce among the States " (common- 
wealths), and has declared the regulation of the same to be 

1 United States Constitution, Art. I, sec. 8, § 3. 

2 V^^abash, St. Louis & Pacific R.R. Co. v. Illinois, 118 U. S. Reports, 557. 

3 Ibid.; Robbins v. Shelby County Taxing District, 120 U. S. Reports, 489. 
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an exclusive power of the legislature of the general govern- 
ment.i 

There is but a single limitation upon the exclusive power 
of the Congress to regulate commerce among the common- 
wealths, viz; the power of the commonwealths to impose 
police regulations upon all traffic and intercourse.^ The 
definition of the domain of the police power of the common- 
wealths in this respect must be held to be the same as in 
the case of commerce with foreign states, viz; matters 
which do not in their nature, or on account of circumstances, 
admit of uniform regulation for the whole United States. 
These police regulations of the commonwealths will, how- 
ever, be superseded by the legislation of Congress upon the 
same subjects.^ They hold, therefore, only where the Con- 
gress has not occupied the ground, and only until Congress 
sees fit to do so. 

The regulation of commerce with the Indian tribes is like- 
wise the regulation of all traffic and intercourse with them, 
and is also exclusively vested in the legislature of the general 
government. It does not matter, in the interpretation of this 
clause of the constitution, that the tribe is located tem- 
porarily or permanently within the territorial limits of a 
commonwealth. The existence of the tribal organization 
furnishes the sole test. In fact, with the act of March 3, 
1 87 1, Congress virtually asserted complete and exclusive 
jurisdiction over all Indians organized as tribes, and located 
either within the territories of the United States or upon 
reservations within the commonwealths.* The effect and 
purpose of this act and of the comprehensive act of 1885* 
are to vindicate the sovereignty of the United States over 
all persons resident within the territory of the United 

1 The Telegraph Co. v. Texas, 105 U. S. Reports, 460. 

2 The R.R. Co. v. Fuller, U. S. Reports, 17 Wallace, 560. 

' Cardwell v. American Bridge Company, 113 U. S Reports, 205. 
* United States Revised Statutes, sec. 2079. 
' United States Statutes at Large, vol. 23, 385. 



The Powers of the Congress of the United States. 1 39 

States, and to do away with the farce of deaUng with 
the Indians by treaty. The Court has pronounced these 
statutes constitutional and valid.^ Therefore commerce 
now between the Indian tribes and the commonwealths 
is of the same nature as commerce among the common- 
wealths, and not of the nature of commerce with foreign 
states. 

We may also class the power of Congress over the postal 
service with, but not under, the power to regulate commerce 
with foreign nations and among the commonwealths. I say 
with, but not under, because this power extends to postal 
communication within a single commonwealth, as well as 
among the commonwealths and with foreign states, and 
because the Congress has interpreted its power in this re- 
spect as authorizing it not simply to regulate the postal busi- 
ness, but to authorize the administration to do the postal 
business, and to do it exclusively ; i.e. Congress has claimed 
and exercised the power of establishing a governmental 
monopoly of the postal business over all governmental postal 
routes, and, since Congress may declare every route a govern- 
mental postal route, the monopoly is complete at the option 
of the Congress. The Court has ratified the interpreta- 
tion which the Congress has placed upon its power in this 
respect.2 The provision of the constitution upon which 
the power is based is scant, to say the least.^ It is now 
settled practice and law, however, that the postal business is 
a general governmental monopoly ; that the Congress may de- 
termine, in first instance, what is postal matter and what is not, 
and may provide wholly and independently for the receiving, 
carrying and delivery of the same. Congress may not, how- 
ever, transgress other provisions of the constitution in ac- 
complishing this end. When, for example. Congress excludes 

1 United States tj. Kagama, Ii8 U. S. Reports, 375. 

2 Ex parte Jackson, 96 U. S. Reports, 727. 

8 United State? Constitution, Art. I, sec. 8, § 7. 
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any matter from the mail, it cannot prohibit the carriage of 
this matter in some other way than by the mail. If it could, 
it might, in this way, prevent the circulation of newspapers 
and pamphlets containing opinions contrary to those enter- 
tained by the majority of the members of the Congress at 
any particular time. This would certainly be an abridg- 
ment of the freedom of the press, which is forbidden to the 
Congress by Article I of the amendments.^ Again, Congress 
must not so exaggerate the conception of mail matter as 
to claim the express business as a governmental monopoly. 
It cannot prohibit from carriage in other ways than through 
the United States mail anything which was not regarded 
as mail matter at the time of the formation of the consti- 
tution.2 Lastly, in determining whether or not a specific 
letter, package or parcel shall be rejected from the mails, the 
Congress cannot authorize the post-office officials to violate 
that provision of the constitution which guarantees the papers 
and effects of individuals against unreasonable searches and 
seizures. Letters and sealed packages, upon which the 
proper postage is affixed, cannot be opened except by virtue 
of a regular search warrant. They are legally as inviolable 
in the mail as in the domicile of the sender.^ 

Whether, ynder the power to establish post offices and 
post roads, the legislature of the United States may make 
the telegraph a governmental monopoly cannot be regarded 
as entirely settled, although the Congressional act of 1866* 
and the decision of the Supreme Court in the case of The Pen- 
sacola Telegraph Company v. The Western Union Telegraph 
Company s seem to indicate that both the Congress and the 
Court interpret the constitution as vesting this power in Con- 
gress. There is this distinction to be remarked, however, be- 
tween the postal and the telegraph monopolies, viz ; that the 
first does not necessarily require that the government should 

1 Ex parte Jackson, 96 U. S. Reports, 727. 2 Hid. 8 Ibid. 

* United States Revised Statutes, sec. 5267. 6 96 U. S. Reports. 
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own or possess the roads, railroads, boats, or even the cars, 
stage-coaches, wagons, etc., over which or upon which the 
mails may be carried, while the latter would require the pos- 
session of the telegraphic lines. I know it is claimed that the 
government may own the post roads, ^ and, if the claim be 
valid, this distinction would make no difference ; but I do not 
think it is settled law that the government may build, buy 
and own railroads, for example, under the power of Congress 
to establish post oiBces and post roads. It seems to me that 
it must still be regarded as an open question whether the 
Congress has the power to make a governmental monopoly 
of the telegraphic business of the country. The advantage 
or disadvantage of doing so is a question of political economy 
with which we have in this work nothing to do. 

Finally, along with but hardly under the power to regulate 
commerce, we may class the power of Congress to fix the 
st andards o f_we ights and measur es.^ This cannot be claimed 
as an exclusive power of the legislature of the general gov- 
ernment as against the commonwealths. Congress may 
occupy the ground whenever it sees fit, and the acts of 
Congress will displace the acts of the commonwealths upon 
this subject ; but until Congress acts, the commonwealths may 
regulate the system of weights and measures. They have 
always fixed these standards, and the fact that they have 
adopted a common system has made it unnecessary for Con- 
gress to legislate upon the subject. The Congress has, how- 
ever, taken an initial step in such legislation. It has made 
it lawful for any person to employ the metric system, but has 
not made it obligatory.^ I think this is an unfortunate 
beginning. It may introduce great confusion where we now 
have substantial uniformity. Under existing conditions, it is 
certainly better either to do nothing at all, or to make some 
system obligatory as well as lawful. 

1 Story, Commentaries on the Constitution, 4th edition, vol. 2, p. 61 ff. 
« United States Constitution, Art. I, sec. 8, § 5. 
s United States Revised Statutes, sees. 3569, 3570. 
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4. Legislation in respect to the Monetary System. 

The constitution confers upon the legislature of the gen- 
eral government the power " t o coin money and regulat e 
the value thereof and of foreign coin. " ^ and the power to 
" borrow money ." ^ At the same time it forbids the com- 
monwealths to coin any money or make anything but gold 
and silver coin a tender in payment of debts, or to efmit bills 
of credit.^ A little scrutiny of these provisions will make it 
manifest that the power to regulate the monetary system of 
the United States is conferred exclusively upon the legisla- 
ture of the general government. The commonwealths are 
directly forbidden to create either a metal or a paper currency. 
The Congress is vested expressly with the power to create 
metal money, and impliedly with the power to create pap^r 
money.* It is vested expressly with the power to regulate 
the value of all metal money and, impliedly, with the power 
to regulate the value of the paper money which it may create 
or authorize ; and it is vested, impliedly, with the power to 
make anything it will a legal tender in payment of any 
debt.5 

The expression that "no State" (commonwealth) "shall 
make anything but p^old a nd silver rni n a tende r in payment 
of debts " would appear, at first view, to authorize the com- 
monwealth to make gold and silver legal tender, even though 
the Congress should fail to make them legal tender, or should 
make some other metal legal tender, or should make only 
gold or only silver legal tender. It must be kept in mind, 
however, that gold and silver are gold and silver coin only by 
virtue of a quality impressed upon them by an act of Con- 
gress. Congress may withdraw this quality at any time; 

1 United States Constitution, Art. I, sec. 8, § 5. 

2 Ibid. Art. I, sec. 8, § 2. 

8 United States Constitution, Art. I, sec. 10, § i. 
* Juilliard v. Greenman, no U. S. Reports, 421. 

= md. 
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and what was gold and silver coin, and might have been made 
legal tender, then becomes only gold and silver, and cannot 
be made legal tender by the commonwealths. 

Again, the power vested in Congress by the constitution 
to coin money, is a general power and does not limit Con- 
gress in the choice of the metal to which it will give the 
quality of money. Congress may therefore choose some 
other metal than gold or silver and impress upon it exclusively 
the legal tender quality. Any person compelled by the laws 
of a commonwealth to accept anything else could go to the 
courts of the United States for relief ; and it is to be presumed, 
from the reasoning of the case just cited, that relief would be 
granted. The same situation would be created if a common- 
wealth should undertake to make debts payable either in 
gold or in silver, when the Congress made only gold or only 
silver legal tender ; or if a commonwealth should undertake 
to make debts payable only in gold or only in silver, when 
the law of Congress made both legal tender. 

Lastly, if Congress should give both gold and silver the 
quality of money without making either legal tender, or should 
confer the legal tender quality upon some other metal, but 
not exclusively, I suppose the commonwealths might then 
make gold and silver coin legal tender. 

From this analysis it will appear that the provision which 
declares that no commonwealth "shall make anything but 
gold and silver coin a tender in payment of debts " can 
hardly be held to confer upon the commonwealths a con- 
current power with the Congress in this respect. Sub- 
stantially, the creation and regulation of the monetary system 
of the United States is an exclusive power of the legislature 
of the general government. 

5. Legislation in respect to Inventions and Discoveries. 

The constitution vests in the legislature of the general 
government the power to secure "for limited times, to 
authors and inventors, the exclusive right to their respective 
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writings and discoveries." ^ In virtue of this authority the 
Congress has created the patent and copyright systems of 
the United States, and regulates and controls the same 
exclusively. So vast has this body of United States law 
become as to employ the entire attention of a great number 
of capable practitioners. 

It can hardly be said that this power is exclusive to the 
Congress as against the commonwealths, in the sense that if 
the Congress had not occupied the ground the commonwealths 
might not do so. While the commonwealths cannot probably 
amend or supplement the patent and copyright laws of the 
United States, there is no reason for asserting that, in the ab- 
sence of any patent and copyright legislation by Congress, the 
commonwealths may not pass laws to protect the inventions 
and writings of their own citizens, which will hold until dis- 
placed by the legislation of Congress upon the subject. Of 
course such protection would be very inadequate, as it would 
not reach beyond the boundaries of the particular common- 
wealth. 

6. Legislation in respect to Naturalization. 

The constitution vests the Congress with the power to 
establish " an uniform rule of naturalization throughout the 
United States." ^ The power to establish a single statute of 
naturalization for the whole United States is, of course, an 
exclusive power of the Congress. The commonwealths could 
not do that even though the Congress should not regulate 
the subject at all. It is, indeed, conceivable that every com 
monwealth might pass exactly the same statute of naturaliza- 
tion and that the courts of every commonwealth might give 
•lo the statutes of the respective commonwealths exactly the 
same interpretation and an uniform rule be attained in this 
manner. It is not, however, at all likely that they would. 
Moreover, the commonwealth naturalization could not give 
the full rights and privileges of citizenship. It could only 

» United States Constitution, Art. I, sec. 8, § 8. "^ Ibid. Art. I, sec. 8, § 4. 
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give such as pertain to the individual as a resident of the 
particular commonwealth. The purpose of naturalization, viz; 
to gain the full rights and privileges of citizenship, could not 
thus be attained. 

It is also conceivable that the President and Senate might 
conclude identical treaties with all foreign states upon this 
subject, which, in the absence of legislation by Congress, or 
if made subsequent to legislation by Congress, would estab- 
lish an uniform rule of naturalization. This is also an ex- 
treme improbability. Practically, then, the power to establish 
an uniform rule of naturalization is vested exclusively in the 
legislative department of the general government.^ 

It is not quite so manifest, however, that the power of the 
Congress over naturalization generally is exclusive. Natural- 
ization conferred under the statutes of Congress has this great 
advantage : that it confers upon the person receiving the same 
both those fights and privileges of citizenship which stand 
under the guaranty and protection of the general govern- 
ment, and those which stand under the guaranty and pro- 
tection of the commonwealth in which the person may 
chance to reside. But so far as the constitution is concerned, 
it is difficult to see why the commonwealths may not, 
even during the existence of such congressional statutes, 
confer, in whole or in part, those rights and privileges of citi- 
zenship which stand under their exclusive control and pro- 
tection, upon terms more favorable to the ahen than those 
contained in the congressional statutes. Many of the com- 
monwealths do so.^ 

It is also difficult to see, so far as the constitution is con- 
cerned, why the President and Senate may not by treaty 
with a particular foreign state establish for the subjects of 
that state a different rule of naturalization from that pre- 
scribed generally by the statutes of Congress. 

1 Chirac v. Chirac et al, U. S. Reports, 2 Wheaton, 259. 

2 Stimson, American Statute Law, titles, "Alien," " Naturalization," " Suffrage." 
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Lastly, in case the Congress should not have regulated 
the subject by statute, a fortioH thexQ would seem to be no 
reason, from the standpoint of the constitution, why the 
commonwealths might not act, each for itself, in so far as 
its powers extend, or why the President and Senate might 
not proceed by treaty. 

From the standpoint of political science, however, this 
possible alternation in the control of this subject is not to 
be approved. The dictum of political science would be the 
exclusive control of the subject by the legislation of Con- 
gress, which would mean that aliens should remain aliens 
until Congress should see fit to provide for their naturaliza- 
tion. 

7. Legislation in respect to Bankruptcy. 

The constitution vests the Congress with the power to 
"establish uniform laws on the subject of bankruptcies 
throughout the United States." ^ The same considerations 
are applicable to this topic as to that of naturalization. A 
single statute of bankruptcy for the whole United States 
can, of course, be enacted only by the legislature of the 
general government, and uniformity could hardly be attained 
in any other way. The establishment of uniform laws upon 
the subject is, therefore, practically an exclusive power of the 
Congress. If, however, there should be at any particular 
time no congressional statute regulating the subject, it is 
difficult to comprehend, from the standpoint of the constitu- 
tion, why the commonwealths may not undertake to establish 
bankrupt laws. In practice the constitution has been inter- 
preted to permit this, and the Court has approved the 
practice.^ The cases hold, of course, that a commonwealth 
bankrupt law cannot affect the rights of non-residents, and 

^ United States Constitution, Art. I, sec. 8, § 4. 

^ Sturges V. Crowninshield, U. S. Reports, 4 Wheaton, 122; Ogden v. Saunders, 
U. S. Reports, 12 Wheaton, 213; Boyle v. Zacharie, U. S. Reports, 6 Peters, 348 ; 
Gilman v. Lockwood, U. S. Reports, 4 Wallace, 409. 
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cannot discharge past indebtedness as between residents, 
and that, upon the enactment of a general law by the Con- 
gress, the operation of such a commonwealth law would be 
entirely suspended. There is no such reason in political 
science for the exclusive control of bankruptcy as for that of 
citizenship. Citizenship is a fundamental political concept, 
and its principle determines in large degree the whole char- 
acter of the state, while bankruptcy is a subject of minor 
concern and of temporary importance. 

8. Legislation in respect to Crime. 

The constitution vests the Congress with the power to 
provide for the punishment of counterfei tin g thp sprnrii-ip g 
and CTirrant rnin nf thp TTnJtPrl .Stat^ S,^ and to declare the 
punishment of treason.^ These are the only crimes concern- 
ing which the power of legislation is conferred upon the 
Congress, except the crimes committe d on the high seas and 
offences against internation aLlaw^ which I have already con- 
sidered, and crimes committed in the territories and districts 
which do not enjoy commonwealth government, which I shall 
consider further on ; i.e. these are the only crimes committed 
within the commonwealths concerning which Congress has 
the power to legislate. There are no specific limitations 
placed by the constitution upon the power of Congress to 
legislate for the punishment of counterfeiting the securities 
and current coin of the United States ; but in legislating 
upon this subject. Congress may not over-step those general 
limitations upon the powers of the government, which I have 
treated in the previous division of this work. 

This power of the Congress cannot be said to be exclusive. 
The constitution does not deny the exercise of this power to 
the commonwealths, and there is no reason in political science 
which would forbid it so long as the action of the common- 
wealths does not hinder that of the general government upon 
the subject. The Court takes this view of the question.^ 

1 Art. I, sec. 8, § 6. ^ Art. Ill, sec. 3, § 2. 

' Fox V. Ohio, U. S. Reports, 5 Howard, 410. 
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As to the crime of treason, however, the power of legis- 
lation by Congress is somewhat closely hedged about with 
constitutional restrictions. This is both rational and proper. 
Treason is the criminal concept through which the govern- 
ment may unrighteously rid itself of its political opponents. 
A party in opposition to the governing party is an absolute 
necessity to the preservation of liberty. The governing 
party must not be allowed to silence the arguments of the 
opposition through criminal prosecution. It must not be 
allowed to treat peaceable opposition to its policies as dis- 
loyalty to the country, as treason against the state. It is 
not impossible that the policy and practice of the governing 
party itself may at times approach nearer to treason than 
those of the opposition. The constitution, therefore, does not 
vest Congress with the power to define treason. It under- 
takes to do that itself. It declares that "treason against 
the United States shall consist only in levying war against 
them, or in adhering to their enemies, giving them aid and 
comfort." ^ The interpretation of the phrases " levying war " 
and "adhering to their enemies" is a matter wholly for the 
Court.2 The Court is thus empowered to defend the indi- 
vidual against prosecutions for any extraordinary treasons 
which the Congress might attempt to construct. The con- 
stitution also prescribes the rule of evidence necessary to 
convict for treason, vis ; the testimony of two credible wit- 
nesses to the same overt act, or confession of the accused in 
open court.^ The legislation of Congress is thus most care- 
fully confined to the fixing of the punishment ; and in this 
sphere it is subject to the restriction that it cannot decree 
corruption of blood or forfeiture as a punishment except 
during the life of the person attainted.* This language re- 

' United States Constitution, Art. Ill, sec. 3, § I. 

2 Ex parte Bollnian and Swartwout, U. S. Reports, 4 Cranch, 75; Hanauer 
V. Doane, U. S. Reports, 12 Wallace, 342; Carlisle v. United States, U. S. Reports, 
16 Wallace, 147. " United States Constitution, Art. Ill, sec. 3, § i. 

* Ibid. Art. Ill, sec. 3, § 2. 
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quires some explanation. The conceivable penalties for trea- 
son as crime against the sovereign are six : fine, confiscation 
of estate, either real or personal, or both ; imprisonment j 
exile ; torture ; and death. Corruption of blood is rather an 
incident of forfeiture of estate than a separate penalty. It is 
the incapacity to inherit, or to pass an inheritance, in con- 
sequence of a conviction of treason.^ Congress may make 
the punishment of treason to consist in a fine of a given 
amount, and may authorize the sale of any property of the 
person convicted in satisfaction of the fine, without incurring 
any constitutional obligation to restore the amount of the fine 
or any part thereof to the heirs of the convicted person. If, 
however. Congress makes the confiscation of the property of 
the convicted person the penalty, then the government, as the 
representative of the sovereign, has, according to the con- 
stitution, a life estate, and only a life estate, in the property 
possessed by the convicted person at the time of the convic- 
tion, and also in such as may come to him afterwards ; i.e. a 
life estate measured by the life of the person convicted. It 
is, of course, understood that the convicted person must have 
as much as a life estate in such property, and that his prop- 
erty of less than life estate can be held by the government 
for this corresponding period only. The government may 
transfer this estate to another person, but the transfer cannot 
enlarge the estate. The grantee takes, at the most, only a 
life estate, measured by the life of the convicted person. 
At the death of this person, the confiscated property must 
be restored to his lawful heirs. Death clears his blood. 
After his death, his heirs can inherit both from him and 
through him. Any other principle would cause the infliction 
of punishment upon his heirs, i.e. according to modern legal 
conceptions, upon innocent persons.^ 

It must be always kept in mind, however, that the general 

^ Bouvier, Law Dictionary, Art. " Corruption of Blood." 
^ Bigelow z/.' Forrest, U. S. Reports, 9 Wallace, 339. 
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government may capture property in time of war from those 
whom it regards as enemies, and that Congress may make 
absolute disposition of such captures, without any constitu- 
tional obligation to make restitution thereof at any time to 
anybody. In civil war the United States is both sovereign 
and belligerent, and may thus choose between its power to 
confiscate property as punishment for treason or as prize of 
war. When it follows the latter course, the judgment of the 
prize court in condemnation of the captured property trans- 
fers the whole estate in the property to the government, and 
no claim for restitution, in such case, is warranted by the 
constitution.^ 

It will be noticed lastly that the constitution defines trea- 
son only as against the United States, and therefore it is to 
be inferred that Congress is vested with the power to declare 
the punishment of treason against the United States only. 
Whether there can be such a thing as treason against a com- 
monwealth, which is not, at the same time, treason against 
the United States, one may most seriously doubt. If there 
can be, then, so far as the provisions of the constitution 
are concerned upon this subject, the commonwealths may 
also define and punish treason against themselves. From 
the standpoint of political science, however, one would be 
obliged to regard the attribution of such a power to the com- 
monwealths as too dangerous to be advantageous. It puts 
them in a position to suppress loyalty to the United States 
in case they themselves should become treasonable. Trea- 
son is crime against the sovereign pure and simple, and the 
sovereign in our political system is the United States alone. 
It is a crime, therefore, which should be dealt with only by 
the general government. 

9. Legislation in respect to Revenue and Expenditures. 

The constitution vests the Congress with the power to 

1 The Prize Cases, U. S. Reports, 2 Black, 659; Miller v. United States, U. S 
Reports, II Wallace, 268. 
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lay and collect taxes,^ and appropriate money .^ By a subse- 
quent clause the levy of a tax upon articles exported from 
any of the commonwealths is forbidden.^ With this excep- 
tion Congress may, so far as the express provisions of the 
constitution are concerned, l ay and cause t o be coll ected 
every-s pecies of tax, which the wit of man can devise, up on 
^y ohjegt. The Supreme Court however has declared that 
the general principles of the constitution forbid the Congress 
to tax the necessary governmental instrumentalities of the 
commonwealths, such as the salaries of officers, the revenues 
of municipal corporations, and State bonds^ on the ground 
that such a power would enable the Congress to destroy the 
commonwealths, which nothing short of the amending power, 
the sovereignty, should be able to do in a federal system of 
government.* The United States courts determine, of course, 
in what these necessary instrumentalities, in any particular 
case, consist. 

The constitution gives Congress full discretion to deter- 
mine also the amount of the tax. On the other hand, it 
places two limitations upon the method of the levy, viz ; if 
the tax be direct, i.e. if it be j^_polL_L ax or a tax up on 
pr opertv.° it requires that it shall be laid within the com- 
mnnwealths arrnrding to population: ^ and i f the tax be indi - 
rect, i.e. i f it be any other form than poll or property tax, it 
(the constitution) requires that it shall be laid according to 
thejiiinciple of uniforauty.''' The Court has interpreted the 
word uniformity to mean, in this mnnertinn, the same r ate 
upon the same art icle wherever found.^, 

1 United States Constitution, Art. I, sec. 8, § i. 

2 Ibid. Art. I, sec. 9, § 7. ^ Ibid. Art. I, sec. 9, § 5. 

* Collector v. Day, U. S. Reports, 1 1 Wallace, 1 1 3. United States v. Railroad 
Co., U. S. Reports, 17 Wallace, 322. 

6 Hylton V. United States, U. S. Reports, 3 Dallas, 171. Springer v. United 
State.s, 102 U. S. Reports, 586. Pollock v. Farmers Loan and Trust Co., 157 
and 158 U. S. Reports, pp. 429 and 601. 

6 United States Constitution, Art. I, sec. 2, § 3 ; Ibid. Art. I, sec. 9, § 4. 

' Ibid. Art. I, sec. 8, § i. ^ Head Money Cases, 112 U. S. Reports, 580. 
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The exact language of the constitution in the clause vest- 
ing the tax power is that " Congress shall have power to lay 
and collect taxes, duties, imposts and excises, to pay the debts 
and provide for the common defence and general welfare of 
the United States." Some students of the constitution have 
fancied that the latter part of the clause contains a definition 
of the purpose of taxation and a resultant limitation upon the 
tax power of the Congress. They have inserted the words " in 
order" after the word excises, and make the clause read, 
" Congress shall have power to lay and collect taxes, etc., in 
order to pay the debts," etc. Theoretically this may be the 
correct interpretation. I think it is. The difficulty appears 
when we descend to the practice. The voting of the tax is 
not the time generally when its specific purpose is revealed. 
The tax is usually voted for the general purpose of filling the 
treasury. We must look to the appropriation bill to find 
whether the public moneys are being devoted to public or 
private purposes. The constitution would have followed a 
more logical arrangement had it imposed this limitation, 
therefore, upon the power of the Congress to appropriate 
money. As a limitation upon the power to tax, it is prac- 
tically inoperative. 

In regard to the power to appropriate money, the constitu- 
tion provides that the appropriations for the army shall not be 
for a longer period than two years.-' It imposes no other re- 
striction upon the Congress unless we transfer to this place 
the limitation of the purposes of taxation. This, as I have 
just pointed out, is its natural place. In this connection the 
restriction would be, at least, less vague. It is still difi&cult, 
however, to see how it could be enforced. When the Con- 
gress makes an appropriation, it must be always presumed 
to be for a legitimate purpose. The courts could not enjoin 
the Congress from making the appropriation, and I can con- 
ceive no way whereby any individual tax-payer could secure 

1 United States Constitution, Art. I, sec. 8, § 12. 
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damages from any person immediately benefited by the appro- 
priation. The individual tax-payer's interest would be too 
vague to form the basis for such a suit. 

The power of Congress over taxation is exclusive only in 
reference to duties and imposts upon exports and imports 
not connected with the execution of commonwealth inspec- 
tion laws, and duties upon tonnage.^ So far as the express 
provisions of the constitution are concerned, t he common- 
w ealths may tax everything else, to any amount anH in any 
manner they mav rippm prnppr The Court, however, has 
decided that the commonwealths cannot tax the property of 
the United States and the instrumentalities of the general 
government, and that when both Congress and the common- 
wealths tax the same subjects, the general government has 
precedence and must be first satisfied.^ 

In connection with the power to tax, reference should be 
made to the power of Congress t o take private property for 
public purpose.S, the power nf em inenf- Hnmain The con- 
stitution does not expressly vest this power in the Congress. 
The constitution simply declares that private property shall 
not be taken for public use without just compensation being 
made therefor.^ The Court has decided that Congress pos- 
sesses the power subject to this restriction.* 

It is a power which the commonwealths also possess.® It 
is not, therefore, exclusive to the Congress. In case, how- 
ever, both Congress and a commonwealth should undertake 
to exercise it upon the same property, the right of Congress 
would, of course, take precedence. 

10.' Legislation in respect to the Military System. 

The constitution vests in the Congress the power to raise 

1 United States Constitution, Art. I, sec. lO, §§ 2 and 3. 

s McCuUoch V. Maryland, U. S. Reports, 4 Wheaton, 316; Dobbins v. Com- 
missioners of Erie County, U. S. Reports, 16 Peters, 435 ; Bank Tax Cases, U. S 
Reports, 2 Wallace, 200; Van Brocklin v. Tennessee, 117 U. S. Reports, 151. 

' United States Constitution, Amendments, Art. V. 

*■ United .States v. Jones, 109 U. S. Reports, 513. 

' Boom Co. V. Patterson, 98 U. S. Reports, 403. 
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and support armies ; to provide for and maintain a navy ; to 
provide for organizing, arming and disciplining the militia, 
and calling the militia into the service of the United States ; 
to make rules for the government and regulation of the land 
and naval forces and of the militia when in the service of the 
United States.^ The power to construct the entire military- 
system of the United States, both land and naval, is thus 
conferred upon the Congress with but a single limitation, viz; 
that the army appropriation shall not at any one time provide 
for a longer period than two years.^ The_onlyJitTiits to the 
militar y po w er which Congress may create, are physical ones . 
The manner of recruitment of the forces is subject to its 
own discretion. It is placed under no restrictions in the 
enactment of the laws for the government of the forces or of 
the code of tactics for their discipline. Ther e is an apparent 
limitation upon its power to provide for the calling of the 
mil itia into the^ service of the United States, It is con- 
tained in the latter part of the clause vesting this power, and 
defines the purpose for which it may be exercised, viz ; "to 
execute^ t he Irws nf the Uninn, suppress i nsurrection and 
repel invasions ."^ But this is no real limitation , since the 
definition comprehends all conceivable purposes for which 
the military power can be naturally used. Moreover, Con- 
gress may bring every arms-bearing person into the service 
of the United States in another form of organization than 
militia, i.e. in a form of organization not requiring, at any 
point, the participation of the commonwealths. The com- 
monwealths are expressly prohibited from keeping a standing 
army or ships of war, in time of peace, without the consent 
of the Congress.* What they may do in this respect, in time 
of war, is not provided in the constitution, but the fact that, 
in time of war, the general government may assume dictatorial 

1 United States Constitution, Art. I, sec. 8, §§ 12-16. 

2 Ibid. Art. I, sec. 8, § 12. 

3 Ibid. Art. I, sec. 8, § 15. * Ibid. Art. I, sec. 10, § 3, 
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powers puts this question, so far as law is concerned, in the 
discretion of the general government. 

The Court has gone so far as to express the opinion that 
the commonwealths cannot even obstruct the powers of Con- 
gress in the creation of military forces by prohibiting the 
people from keeping and bearing arms.i The constitution 
forbids the general government to infringe upon the right of 
the people to keep and bear arms, but this provision cannot 
be invoked against the attempt of a commonwealth to do 
the same thing. The inhibition upon the commonwealth 
is derived from the power of the Congress to construct 
the whole military organization of the United States. ^ It \ 
is thus, at last, manifest that Cong ress has complptp anri py- 
clusive control in the rnnstmrl-mn organization an d gnvern - 
ment of the whole military system and fnrrp nf thp TTnitPrl 
States. It is empowered by the constitution to do every- 
thing in regard to the military system which can be accom- 
plished by legislation ; i.e. it may do everything, except 
assume the functions of executive commandership. Those 
belong, as we have seen, to the President. What these 
functions are, in detail, which the constitution prohibits the 
Congress from exercising, by expressly vesting the power to 
exercise them in the President, I elsewhere attempt to point 
out. I will only say here that from the order of arrangement 
of the provisions of the constitution, it would appear that _one 
function naturally belonging to commandership appears to be 
conferred upon the Congress, viz : the power to suspend " the 
privilege of the writ of habeas corp us." The constitution does 
not expressly vest this power in the Congress or in any other 
organ. It simply declares that " the privilege of the writ of 
habeas corpus shall not be suspended, unless when in cases 
of rebellion or invasion the public safety may require it." ^ 

1 Presser v. Illinois, Il6 U. S. Reports, 252. 

2 Ihid. 

' United States Constitution, Art. I, sec. 9, § 2. 
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This clause is contained in that article of the constitution 
which treats of the Congress. For this, among other reasons, 
it is held by many students of the constitution that the power 
to suspend the privilege of this writ is conferred upon the 
Congress. As we have seen, both the Congress and the Presi- 
dent have exercised the power. It may be that the framers 
intended it to be a power of the Congress only ; if such 
be the case, I think their political science upon this point 
was bad. I regard the power to suspend the privilege of the 
writ of habeas corpus as belonging to the general power of 
establishing martial law, and I think I have demonstrated 
that this power belongs to the President alone as commander- 
in-chief. Martial law is simply the suspension of ordinary 
law. It may be in whole or in part, in one district or another, 
as the exigencies of the moment may require. A military 
power dependent upon the exigencies .of the moment cannot, 
in good political science, be held by the legislative depart- 
ment and exercised by legislation. It belongs, naturally, to 
the executive. Moreover, the suspension of ordinary law 
by a statute is far more dangerous to liberty than its sus- 
pension by executive command. The statutory suspension is 
far more permanent and wide-reaching in its effect, and it 
relieves the executive of the responsibility necessary to the 
jmoderate and judicious exercise of dictatorial power. 

II. Legislation in respect to the Organization and Pro- 
xedure of the Courts. 

The constitution expressly vests in Congress the power 
to constitute tribunals inferior to the Supreme Court.^ With 
the exception of the Supreme Court, the whole judicial sys- 
tem of the general government is thus subject to the legis- 
lation of Congress. Congress ought to create a sufficient 
number of inferior courts to do, with the Supreme Court, the 
whole judicial business of the general government ; but if 
Congress should create no inferior courts, there is no method 

1 United States Constitution, Art. I, sec. 8, § 9. 
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of redress provided by the constitution save the elections. 
The courts once established, however, and the judgeships 
created, endowed and filled. Congress may not so abolish 
these ofifices as to deprive the incumbents of their compensa- 
tion, either in whole or in part, during their good behavior ; 
i.e. during their lives, unless they resign or are expelled from 
office by a judgment upon impeachment.^ 

The constitution impliedly vests the Congress with the 
power to create the judgeships of the Supreme Court and 
endow them. The language of the constitution is that " the 
judicial power of the United States shall be vested in one 
Supreme Court," 2 etc. The Supreme Court itself seems thus 
tojjg created by the rnngj-i'tnt-inn anrl^ therpfnrp, nnt <;nbjpr t 
to any power of Congress to rnnsfitutp nr abolish it ; but the 
constitution does not itself create the judgeships in this Court 
nor expressly declare what organ shall do so. Without the 
judgeships, however, the Court would be only an abstraction. 
From the clause which alludes to the general power of the 
Congress to provide for the establishment of all offices not 
established by the constitution and for the method of filling 
the inferior offices,^ we infer that the Congress is vested with 
the power to create the judgeships of the Supreme Court in 
such number as it shall deem proper. Once established, 
however, and filled, the Congress has no power to abolish 
them during the good behavior of the existing incumbents 
{i.e. during their lives, unless they resign or are removed by 
judgment upon impeachment) nor to diminish the compensa- 
tion attached thereto. It is a question whether Congress has 
the power to abolish the judgeships of this Court at the 
legal expiration of the respective terms of the existing in- 
cumbents. It seems to me that it has, although this might 
reduce the Supreme Court to an abstraction again. The 
Congress ought, certainly, to maintain these offices in suffi- 

^ United States Constitution, Art. Ill, sec. i. 
2 Ibid. 3 jiid. Art. Ill, sec. 2, § 2. 
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cient number to do the business of the Court ; but if it should 
not do so, I see no redress save at the elections. The only 
imperative command which the constitution issues to the 
Congress upon this subject is that there shall be but one 
Supreme Court. Judicial unity is absolutely required, but 
everything else is left to the discretion of the legislative body. 

The constitution, further, expressly confers upon the Con- 
gress the power to regulate the appeal and removal of causes 
from the courts of the commonwealths, and from the inferior 
courts of the general government, to the Supreme Court.^ 
This is also a discretionary power in the Congress. There 
is no doubt that Congress is under a stronger moral obliga- 
tion to act when its action is necessary for the completion 
and regulation of the governmental machinery than when it 
has to deal with questions of policy merely, or even of in- 
dividual rights ; but it is placed under no stronger legal 
obligations. By inaction it may thus defeat many of the 
fundamental purposes of the constitution without any redress, 
except such as may be secured at the elections. 

The constitution also expressly vests the Congress with 
the power to prescribe the manner in which the acts, records 
and proceedings of any commonwealth shall be proved in 
every other commonwealth, and the effect of the same, and 
impliedly confers the power to provide rules for the return 
of fugitives from the justice of one commonwealth who have 
sought asylum in another. The exercise of these powers also 
is discretionary with the Congress, although the failure to 
make such provisions would create great difficulty and con- 
fusion. In the absence of such provisions we should be 
forced to have recourse to the principles of international law 
to guide us in regard to matters of internal concern. 

Of course all the powers included under this eleventh 
topic are subject to the exclusive legislation of the Congress 

1 United States Constitution, Art. II, sec. 2, § 2. 
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as against the commonwealths. It transcends the powers of 
the commonwealths entirely to create the organs and offices 
of the general government or regulate their powers, or to pre- 
scribe the relations between commonwealths. 

The Congress may, however, in the exercise of these pow- 
ers, come into contact, if not collision, with the other de- 
partments of the general government; ^.^. with the Presi- 
dent, in prescribing the duties and responsibilities of those 
ofificers whose offices are not created by the constitution, and 
with the Court, in regulating the judicial procedure in the 
appeal and removal of causes. The Congress has asserted, 
in practice, full control of these subjects, although a sound 
political science would guard jealously the President's control 
over the executive officials, and would assign in very large 
degree to the domain of the rules of the Supreme Court the 
regulation of appeal and removal. 

12. Legislation in respect to Territories, Districts and 
Places not under the Federal System. 

The constitution vests in the Congress the exclusive 
power of legislation for the district of the seat of the United 
States government, not to exceed ten miles square; for all 
places purchased by the general government within the com- 
monwealths, with consent of the legislatures of the respec- 
tive commonwealths, for the erection of forts, magazines, 
arsenals, dock-yards and other needful buildings ; ^ and for the 
territory of the United States n ot yet ere cted into common- 
wealths-.^ 

Of course exclusive legislation carries with it the exclusive 
jurisdiction of the government whose legislative department 
is vested with the power of exclusive legislation. 

Congress is not limited in its legislative power over these 
places, districts and territories, either by a division of its 
power with a local legislature, or by an enumeration in de- 

1 United States Constitution, Art. I, sec. 8, § 17. ^ Ibid. Art. IV, sec. 3, § 2. 
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tail of the subjects in regard to which it may legislate. It 
is limited in its legislative power for such places only by the 
constitutional restrictions which create individual immunities 
against the general government. What these immunities are 
I have already set forth in the second book of this part of 
my treatise. 

It has never been seriously questioned that Congress has full 
and exclusive legislative power over the district of the seat 
of the general government, and over those places purchased 
by the general government for the needful works and build- 
ings of the government within the limits of the common- 
wealths. It is necessary that the legislatures of the com- 
monwealths, to which such places and districts originally 
belonged, should give consent to the acquirement of the 
property in the same by the general government, and should 
cede jurisdiction over the same. This once accomplished, 
however, it has always been the settled principle that the 
legislative power of the Congress thereover is general and 
exclusive. The Congress may create local legislative bodies 
for such districts, and confer upon them powers of purely 
municipal legislation ; but these powers may, at any moment, 
be withdrawn by the Congress, and their exercise must at 
all times be subject to the supervision of the Congress. It 
cannot erect these districts into commonwealths, i.e. it can- 
not give them a constitutional existence, as local self-govern- 
ments, independent of the power of the Congress in matters 
of local concern.^ Of course the Congress may again cede 
these places and districts to the commonwealths from which 
they were obtained, or to any other commonwealth, when the 
government ceases to use them for those purposes for which 
the constitution authorizes their acquisition, and in this man- 
ner the Congress may extinguish its power of exclusive legis- 
lation over them ; but so long as the general government 

' Stoutenburgh v. Hennick, 129 U. S. Reports, 142. 
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makes use of them, no commonwealth powers can be created 
by Congi-ess within them. 

On the other hand, it was strenuously denied during the 
confederatizing period of our history, i.e. from 1820 to i860, 
that Congress possesses full and exclusive legislative power 
in the territories other than the places and districts above 
mentioned. Several theories were advanced in regard to the 
relation of these parts of the territory of the United States 
to the general government. The immediate purpose of all 
these theories was to limit and hold in abeyance the powers of 
the general government ; the ultimate purpose was the ad- 
vancement of the slavery interest. With the disappearance 
of slavery, these theories have all disappeared, and there is 
now no longer any question that Congress has full and ex- 
clusive legislative power in these parts, limited only by the 
restrictions imposed by the constitution in behalf of indi- 
vidual liberty.^ 

The constitution, however, expressly vests in Congress the 
power to erect commonwealth governments in these parts ; ^ 
and by so doing Congress limits its own legislative power in 
these parts to the subjects enumerated in the constitution. 

The clause of the constitution which empowers Congress 
to create new commonwealths reads as follows : " New 
States " (commonwealths) " may be admitted by Congress 
into this Union ; but no new State" (commonwealth) "shall 
be formed or erected within the jurisdiction of any other 
State " (commonwealth), " nor any State " (commonwealth) 
"be formed by the junction of two or more States" 
(commonwealths) " or parts of States " (commonwealths), 
"without the consent of the legislatures of the States" 
(commonwealths) " concerned, as well as of the Congress." 
The language of the principal paragraph of this clause is 
not well chosen. It appears to confer upon the Congress 

1 National Bank v. County of Yankton, loi U. S. Reports, 129. 

2 United States Constitution, Art. IV, Sec. 3, § I. 
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the power to connect foreign states with this Union by an 
act of legislation. Nothing of the sort was intended by the 
framers. An examination of the debates of the Convention 
will show that they had reference only to the erection of new 
commonwealths within the territory belonging at any given 
moment to the United States.^ The only constitutional way 
in which a forei p -n state can be annexed to the United States 
is by a treaty between the fore i gn state and the United 
States or by congnest in war. After the annexation has 
been accomplished through treaty or conquest, the form of 
local government to be erected in the new territory is to be 
determined by the legislation of Congress. There is no rea- 
sonable doubt that the admission of Texas into this Union hy 
the lep rislation of the Congress was in plain disregard of the 
prescripts of the con.stitntinn, and was occasioned by the fact 
that the two-thirds majority in the Senate, necessary to secure 
annexation by treaty, could not be obtained, while a simple 
majority in both houses and the President favored it. They 
called their legislation a joint resolution.^ It was, however, 
approved by the President ; and the line between a joint 
resolution approved by the President and a statute is very 
shadowy ; and, were this line distinct, the joint resolution is 
no more the method prescribed by the constitution for the 
annexation of foreign territory than is the statute. 

The only limitation upon the power of the Congress in 
erecting new commonwealths within the United States is 
when the new commonwealth is formed out of territory 
already under commonwealth government. In such case the 
consent of the legislature or the legislatures of the common- 
wealth or commonwealths concerned is necessary. Where 
the new commonwealth is erected in territory not yet under 
the federal system, then the power of the Congress is plenary 
and exclusive. 

^ Elliot's Debates, vol. i, p. 274; vol. v, pp. 128, 157, 190, etc. 
' United States Statutes at Large, vol. 5, p. 797 ff. 
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Congress alone shall determine when the conditions and 
circumstances of a population in any part of such territory 
are such as will justify the vesting of such population with 
commonwealth powers. Congress ought not to pass its en- 
abling act until it is clear that such a population is fully pre- 
pared to exercise the powers of local self-government and to 
participate in the general government. When this moment 
has arrived, Congress ought not to withhold its enabling act. 
This is a matter, however, of political ethics, not of constitu- 
tional law ; and the Congress alone must judge when the 
proper requirements shall have been fulfilled to warrant the 
change from centralized to federal government in any part 
of the territory of the United States. I think, however, we 
may say that the Congress is constitutionally bound not to 
clothe with commonwealth powers any population which is 
unrepublican in its character — nor perhaps any population 
which is unnational in character. But of this character 
again the Congress alone must be the judge. The conclusion 
is that the constitution recognizes no natural right to com- 
monwealth powers in any population, but views these powers 
as a grant from the sovereign, the state, which latter em- 
ploys the Congress to determine the moment from which 
the grant shall take effect. 

When the Congress discharges this function, however, the 
commonwealth powers, both as to local government and par- 
ticipation in general government, are vested in the given 
population by the constitution, not by the Congress. I can- 
not convince myself that the Congress has the right to 
determine what powers the new commonwealth shall or shall 
not exercise, although I know that the Congress has assumed 
to do so in many cases.^ , I think the constitution deter- 
mines these questions for all the commonwealths alike. 
Certainly a sound political science of the federal system 

1 United States Statutes at Large, vol. 13, p. 31, sec. 4; Ibid. vol. 13, p. 48, sec. 
4; Ibid. vol. 18, p. 474, sec. 4, etc. 
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could never countenance the possession of such a power by 
the Congress. Its exercise might lead to interminable con- 
fusion. In fact, its possession is inimical to the theory of 
the federal system. As we have seen, that system can only 
really obtain, where the power-distributing organ exists back, 
of both the general government and the commonwealths. 

The most difficult question pertaining to this subject con- 
cerns the power of Congress to withdraw from a given popu- 
lation the commonwealth powers, or rather to determine the 
existence of conditions under which the constitution with- 
draws them. I think it entirely evident that the commander- 
in-chief has, under the constitution, the power to suspend 
self-government among any population inhabiting districts 
which are the theatre of war, no matter whether the enemy 
be foreign invaders or rebellious subjects. It is also the 
function of the commander to determine when the war 
ceases in the given districts. When he does so, it would 
appear logical for the ordinary ante-bellum status to revive 
spontaneously. Again, there is no doubt that the forcible 
resistance of a commonwealth itself, i.e. of the legally estab- 
lished commonwealth government, to the authority of the 
central government, destroys the conditions upon which the 
possession of commonwealth powers rests. Such a common 
wealth, if successful in its resistance, may become an inde- 
pendent state, but from the moment when it begins such 
resistance, it ceases in sound political theory to be a com- 
monwealth under the constitution. From the standpoint of 
political science it is from that moment only a territory in- 
habited by a rebellious population seeking to construct for 
itself an organization foreign to th€ United States. The sup- 
pression of the rebellion by the military power restores the 
authority of the general government only. It subjects 
such a population, therefore, to the centralized system of 
government. In such a case, the suspension of martial law 
restores only the ordinary government of the United States 
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over unorganized territory. 1 It remains then with the Con- 
gress to legislate exclusively for such territory and to deter- 
mine how long this status shall continue. It remains exclu- 
sively with the Congress to erect new commonwealths within 
such territory. It remains with the Congress to fix anew the 
boundaries and the populations of these new commonwealths. 
From the standpoint of pohtical science these would be 
entirely new creations. They should not be regarded as 
continuations or restorations, even though the boundaries 
should be identical and the populations substantially the 
same. 

Lastly, the constitution expressly confers upon Congress 1 
the power, and imposes upon it the duty, to maintain republi- / 
can government in every commonwealth. The exact wording/ 
of the constitution is "that the United States shall guarantee 
to every State" (commonwealth) "in this Union a republican 
form of government," etc.^ The Court has interpreted the 
phrase "United States" to mean, in this connection, the Con- 
gress ; 3 and the plain meaning of the whole clause is that 
Congress shall determine in what republican government, 
within a commonwealth, consists, and shall deprive any unre- 
publican commonwealth organization of the powers of govern- 
ment. 

It does not appear to me to be required by the constitution 
that Congress, before acting, shall wait for application from 
any person or organization of persons within the common- 
wealth. I think it may proceed of its own motion. The 
power of the general government to protect a regular com- 
monwealth government against domestic violence, upon appli- 
cation made by the commonwealth legislature or, in case the 
legislature cannot be convened, by the governor, is distinct 

1 United States Statutes at Large, vol. 14, p. 428 ff. Mississippi v. Johnson, 
U. S. Reports, 4 Wallace, 475. Georgia v. Stanton, U. S. Reports, 6 Wallace, 51. 

2 United States Constitution, Art. IV, sec. 4. 
' Luther V. Borden, U. S. Reports, 7 Howard, I. 
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in theory from that of preserving a republican form in every 
commonwealth. 

While the federal system is indestructible, under the con- 
stitution, by the governmental act either of the general gov- 
ernment or of a commonwealth, the question whether the 
population inhabiting a given district shall be under the 
federal system, or shall be subject exclusively to the general 
government, is a question for Congress to determine. The 
Congress may declare the existence of those conditions which, 
according to the spirit of the constitution, work the destruc- 
tion of a particular commonwealth, and the Congress may 
thereupon exercise exclusive legislation over the given district, 
although no act of the Congress can expunge the federal 
system from the constitution. The failure of the jurists to 
distinguish between the abstract proposition and the concrete 
rule upon this subject has produced an endless amount of 
confusion in their reasoning.^ 

13. Legislation in respect to Administrative Measures. 

Finally, the constitution vests in Congress the power 
"to make all laws which shall be necessary and proper to 
carry into execution all powers vested by the constitution in 
the government of the United States, or in any department 
or officer thereof." ^ 

What the political scientists term the ordinance power, the 
power to create the ways and means for the execution of 
governmental powers, is thus vested, exclusively, in the legis- 
lative department of the government. Neither the President 
nor the Court can execute the powers vested in them by the 
constitution, if the constitution does not itself provide the 
ways and means, until the Congress enacts the necessary 
ordinances. The Congress, therefore, may lame and destroy 
the action of the other departments of the government, may 



1 See the Virginia Coupon Cases, 1 14 U. S. Reports, 269. 
= United States Constitution, Art. I, sec. 8, § 18. 
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even defeat the purpose of the constitution, and there is no 
help for it save at the elections. 

The controversy over the extent of the power conferred 
upon Congress by this provision has been long and ex- 
haustive, and a result has been finally reached which is clear 
and unequivocal. It has at last been fully decided that Con- 
gress has the power to authorize and enact any appropriate 
ways and means, not forbidden by the constitution, which are 
adapted or conducive to the execution of any of the powers 
of the government, and which, in the judgment of the Con- 
gress, will be most advantageous in producing the desired 
result.^ The Court will determine, in any particular case 
regularly brought before its bar, whether the particular means 
involved are appropriate, adapted or conducive to the end 
sought ; but it has rightly manifested the disposition to defer 
to the views of the Congress upon these points, so long as 
the action of Congress does not violate other provisions of 
the constitution. 

1 Juillard v. Greenman, no U. S. Reports, 421. 
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CHAPTER VIII. 

THE POWERS OF THE GERMAN IMPERIAL LEGISLATURE. 

I. Legislation in respect to Foreign Relations. 

The constitution confers upon the Imperial legislature 
the power to ratify treaties with foreign states, whenever a 
treaty deals with matters which, according to the provisions 
of the constitution, are subject to Imperial legislation.^ A 
treaty in regard to such matters cannot be made binding upon 
the Empire in any other manner. As a rule, a treaty in 
regard to such matters can be made and ratified only by the 
organs of the general government. There is, however, one 
exception to this rule, viz; that the commonwealths may 
make treaties with their immedia^te foreign neighbors in 
regard to the postal and telegraph communication across the 
boundary between them.^ 

Both the provision and the exception may easily lead to 
ugly complications.^ Who shall separate the matters that 
are assigned by the Imperial constitution to the domain of 
Imperial legislation from those that are not thus assigned .•* 
Who shall determine whether a treaty regulation between a 
commonwealth of the Empire and a foreign state includes 
anything more than the regulation of boundary communi- 
cation .' The constitution does not solve these problems 
or specifically vest any organ of the government with the 
power to solve them. The Emperor alone is in position to 
exercise such a power, and I suppose that a just appreciation 
of the spirit of the constitution would attribute it to him. 

1 Reichsverfassung, Art. il, § 3. ^ Bundesgesetzblatt, 1871, S. 25 ff. 

2 Laband, Das Staatsrecht des deutschen Reiches; Marquardsen, Handbuch, 
S. 109 flF. 
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2. Legislation in respect to Foreign Commerce. 

The constitution confers upon the Imperial legislature 
the power to regulate commerce and intercourse between 
the Empire, its citizens and subjects, and foreign states, their 
citizens and subjects.^ This power is not in all respects ex- 
clusive to the Imperial legislature. As the general rule, 
indeed, we may say that the power is concurrent with that 
of the commonwealths, subject always to the , fundamental 
principle enunciated in Article 2. of the constitution, viz ; 
that the Imperial legislation shall take the precedence of, and 
displace and exclude, the legislation of the commonwealths 
upon the same subject, provided always the subject be one 
upon which the Imperial legislature may constitutionally act. 

This general statement is, however, limited by two excep- 
tions and by one modification. To the commonwealths of 
Bavaria and Wiirttemberg is reserved the power to regulate 
exclusively their postal and telegraphic intercourse with their 
immediate foreign neighbors.^ The Imperial legislation is 
exclusive in regard to customs,^ and in regard to postal and 
telegraphic intercourse with foreign states,* except in the 
cases just mentioned ; and the tolls or charges which may be 
levied and collected by the commonwealths for the use of 
the harbor privileges and maritime establishments, located 
within their respective borders, are restricted to the amounts 
necessary to maintain the same in good order and repair.^ 

3. Legislation in respect to Internal Commerce. 

The constitution confers upon the Imperial legislature 
the power to regulate commerce and intercourse between 
the commonwealths.^ The constitution does not make this 
power exclusive to the Imperial legislature except when such 
commerce and intercourse is mediated by the post-office 
and the telegraph.'' In all other cases, the commonwealths 

1 Reichsverfassung, Art. 4; §§ I, 2 & 7; Art. 35 & 54. ^Ibid.kxt. 52, § 3. 

s Ibid. Art. 35, § I. * Ibid. Art. 52, § 2. = j^d. Art. 54, §§ 2 & 3. 

« Ibid. Art. 4, §§ I, 3, 8, 9, 10; Art. 45 &4S; Art. 52, § 2; Art. 54. ' Ibid. Art. 52, §2. 



170 The Constitution of the Legislature. 

may act, in respect to this subject, concurrently with the 
Imperial legislature, under the limitation that the Imperial 
legislation takes the precedence of, and displaces and ex- 
cludes, the legislation of the commonwealths, when directed 
to the same point. Furthermore, as in the case of commerce 
and intercourse with foreign states, the constitution prohibits 
the commonwealths from levying and collecting charges for 
the use of harbor privileges and maritime establishments 
located within their respective borders beyond the amounts 
necessary to maintain the same in good order and repair.^ 

The constitution confers upon the Imperial legislature 
the power to regulate commerce and intercourse within the 
commonwealths, in so far as the same shall be mediated 
by the railways, the post-office and the telegraph.^ From 
this power of the Imperial legislature the commonwealth of 
Bavaria is exempted as to the regulation of the internal rail- 
way system, except in the case of the railways constructed or 
chartered by the legislature of the Empire for the general 
defense or the general welfare.^ Since the Imperial legisla- 
ture is the body which must determine when the necessity 
for such construction or authorization to construct arises, the 
constitutional exemption of Bavaria may be made substan- 
tially nugatory by Imperial legislation.* The commonwealths 
of Bavaria and Wiirttemberg are exempted as to the regula- 
tion of the internal postal and telegraphic systems, in so far 
as the fixing of the charges and ordinances of administration 
is concerned.® 

This power of regulating commerce and intercourse within 
the commonwealths through the railway, postal and tele- 
graphic systems of communication is not exclusive to the 
Imperial legislature in the case of the railway system, but is 

1 Reichsverfassung, Art. 54, §§ 2 & 4. 

2 Ibid. Art. 4, §§ 8 & 10. » Ibid. Art. 41, § i. 

* Schulze, Lehrbuch des deutschen Staatsrechts, Zweites Buch, S. 204. 
5 Reichsverfassung, Art. 52, § 2; Schulze, Lehrbuch des deutschen Staats- 
rechts, Zweites Buch, S. 194. 
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so in the cases of the postal and telegraphic systems.^ The 
commonwealths have, therefore, the power of legislation in 
reference to the railway system concurrently with the Imperial 
legislature, subject always to the modification that the Impe- 
rial legislation takes the precedence of, and displaces and 
excludes, the legislation of the respective commonwealths 
when directed to the same point.^ 

The constitution confers upon the Imperial legislature 
the power to restore roads and waterways,^ and to build rail- 
roads * in the interest of the common defence and the general 
intercourse. 

As I have already pointed out, the fact that the Imperial 
legislature may determine freely and finally what waterways, 
roads and railroads are to be regarded as necessary to the 
common defence and general welfare makes the limitation 
illusory from the standpoint of powers. The Imperial leg- 
islature may enact the construction of any waterways, roads 
or railroads anywhere in the Empire. This power is of 
course concurrent with that of the respective common- 
wealths, under the modification always that the Imperial laws 
take the precedence of, and displace and exclude, those of the 
respective commonwealths when directed to the same point.^ 

The constitution confers upon the Imperial legislature 
the power to regulate the system of weights and measures 
for the entire Empire.^ This power is one which the com- 
monwealths may also exercise in the absence of Imperial 
legislation upon the given subject, but the Imperial legisla- 
tion will always displace and exclude the acts of the common- 
wealths when directed to the same point.' 

4. Legislation in respect to tlie Monetary System. 

The constitution confers upon the Imperial legislature 
the power to regulate the monetary system, in respect to 

1 Schulze, Lehrbuch des deutschen Staatsrechts, Zweites Buch, SS. 194, 204. 

2 Reichsverfassung, Art. 2. » Ibid. Art. 4, § 8. ' Ibid. Art. 41. 
6 Ibid. Art. 2. ' Ibid. Art. 4, § 3. ' Ibid. Art. 2. 
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the coinage of money,i the emission of bills of credit ^ {i.e. 
paper currency), the banking system,^ and the borrowing 
of money or the assumption of security under any form of 
indebtedness which that legislature may determine.* 

The power to borrow money or assume a guaranty on the 
credit of the Empire is, of course, exclusive to the Imperial 
legislature. On the other hand, the commonwealths have still 
the power of concurrent action in reference to coinage, the 
emission of bills and the regulation of the banking system, 
under the limitation always that the Imperial legislation upon 
these subjects takes the precedence of, and displaces and 
excludes, that of the respective commonwealths.^ 

5. Legislation in respect to Crime and Civil Relations. 

The constitution confers upon the Imperial legislature 
the power to regulate criminal law, private law and judicial 
organization and procedure within the Empire.^ The extent 
of the power conferred is thus expressed in an amendment 
to Article 4, paragraph 13. The original provision was not 
so comprehensive. It read : " The law of contracts, criminal 
law, the law of commerce and exchange and judicial proced- 
ure," shall be subject to Imperial legislation. These cate- 
gories do not cover the whole domain of private law. Con- 
sequently we find other provisions of the original constitution 
bearing upon this subject. Paragraphs 5 and 6, Article 4, 
confer legislative power over patents and copyrights ; para- 
graph I, Article 4, confers it in regard to insurance, domi- 
cile and settlement, and the pursuit of industries ; paragraph 
16, Article 4, in regard to the press and the right of associa- 
tion ; and paragraphs 1 1 and 1 2, Article 4, in reference to 
the certification, effect and execution of the judicial pro- 
ceedings of one commonwealth within another, and requisi- 

1 Reichsverfassung, Art. 4, § 3. ^ Ibid. Art. 4, § 3. 3 /^;^^ ^^ ^_ g ^_ 

* Ibid. Art. 73. ^ Ibid. Art. 2. 

6 Ibid. Art. 4, §§ II, 12, 13, und Verfassungsanderung, Reichsgesetzblatt, 1873, 
S. 379- 
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tions made by one commonwealth upon another. All of these 
provisions, except perhaps the last, may now be regarded as 
comprehended by the general language of the amendment to 
Article 4, paragraph 13. 

To this all-comprehensive power of the Imperial legislature 
over the entire system of criminal law, private law and judi- 
cial procedure, there is one exception. The power to regu- 
late its own law of domicile and settlement is reserved to the 
commonwealth of Bavaria.^ This is a provision of the origi- 
nal instrument, and it might be argued _that the amendment 
of 1873 above mentioned abolishes it, since the amendment 
expresses the last will of the sovereign. It is distinctly 
declared, however, in the introductory words to the amend- 
ment, that the amendment shall take the place of paragraph 
13, Article 4 of the constitution. It does not prescribe, in- 
deed, that its effect shall be limited to that article and para- 
graph. I have not found any commentator who claims that 
the amendment abolishes the above-mentioned exception in 
behalf of Bavaria, and the practice still follows the original 
provision ; but there is certainly here an important hermeneu- 
tical question, and a technical way open for disposing of one 
of those annoying immunities, whenever the public opinion 
may strongly favor its removal. 

The power of the Imperial legislature in this entire domain 
is, however, not exclusive. The commonwealths may act, in 
the absence of Imperial legislation, upon any subject of this 
category, under the modification, however, that Imperial 
legislation will, at any time, displace and exclude that of the 
respective commonwealths, when directed to the same point.^ 

6. Legislation in respect to Citizenship. 

The constitution confers upon the Imperial legislature 
the power to regulate the subject of citizenship.^ I have 
already pointed out, in another connection, that the commen- 
tators upon the constitution deny that there exists any citi- 

1 Reichsverfassung, Art. 4, § I. = Ibid. Art. 2. » Ibid. Art. 4, § I. 
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zenship of the Empire antecedent to and independent of 
citizenship within a commonwealth. I have also expressed 
my dissent from this view, because of this very provision of 
the constitution, and because the inhabitants of Alsace- 
Lorraine are citizens of the Empire without being citizens of 
any commonwealth of the Empire. I think the commenta- 
tor Zorn is inclined to break with the others upon this point. 
He, through his study of the American and Swiss systems 
upon this subject, has been able to preserve himself, in some 
degree, from elevating a mere historical custom to a scientific 
necessity.^ 

The commonwealths may still exercise concurrent power 
upon this subject, under the modification always that the 
Imperial legislation will displace and exclude that of the 
respective commonwealths when directed to the same point.^ 

7. Legislation in respect to Medical and Veterinary Practice. 
The constitution confers upon the Imperial legislature 

the power to regulate the whole subject of medical and vet- 
erinary practice within the Empire.^ This is a most sweep- 
ing provision, and has no limitation, as von Ronne remarks, 
save in the consciousness of the Imperial legislators as to 
the necessity or usefulness of the measures they may enact.* 
The commonwealths may also exercise legislative power 
upon this subject, under the limitation of Article 2, to which 
allusion has been so often made. 

8. Legislation in respect to Revenue and Expenditures. 
The constitution confers upon the Imperial legislature 

the power to regulate the customs, and the excises upon 
domestic productions of salt, tobacco, spirituous liquors, beer, 
sugar and syrup.^ It may levy taxes to any amount upon all 
articles exported or imported, for purposes of revenue or 

' Zorn, Das Reichs-Staatsrecht, Bd. I, S. 259. 

2 Reichsverfassung, Art. 2. ^ Ibid. Art. 4, § 15. 

* Von Ronne, Das Staatsrecht des deutschen Reiches, Bd. 11, Ab. 2, S. 100. 

' Reichsverfassung, Art. 4, § 2; Art. 35, § I. 
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protection or both, and upon the specific articles just men- 
tioned, independent of their commercial destination. 

This power is exclusive to the Imperial legislature. As 
the rule, the commonwealths have no power to regulate the 
customs or levy export or import duties, or to regulate or 
levy excises upon the above-mentioned articles. Bavaria, 
Wiirttemberg and Baden, however, are exempted from this 
Imperial power. The taxation of the spirituous liquors and 
beer produced in these respective commonwealths is reserved 
to each of them exclusively. There can be, as the constitu- 
tion now stands, no Imperial taxation of these subjects in 
these three commonwealths. The constitution expresses the 
intention of disposing of this exception so soon as possible, 
but it still remains.^ 

The Imperial legislature cannot tax any other subjects. 
It is restricted to those enumerated. If it cannot raise a 
sufficient revenue from these, the constitution provides a sys- 
tem of requisitions upon the respective commonwealths ac- 
cording to their populations. It vests in the Chancellor the 
power to determine arithmetically the quota of each com- 
monwealth, under the limitation that the aggregate amount 
required from the commonwealths shall not exceed the total 
amount appropriated by the legislature for the expenses of 
the government, less the amount accruing from the Imperial 
customs and excises.^ The constitution, however, imposes 
upon each commonwealth the duty of paying annually into 
the Imperial treasury 225 thalers (675 marks) for each soldier 
which that particular commonwealth is held by law to fur- 
nish to the army.^ Bavaria alone is excepted from this duty, 
but must spend a proportional amount upon its army corps.* 

The power of fixing the budget of expenses as well as of in- 
come, i.e. the power of making the appropriations, is vested by 

1 A law has been passed by the Imperial legislature for uniform taxati6n 
of liquors, and this law has been accepted by these three commonwealth legis- 
latures. '■^ Reichsverfassung, Art. 70. ^ Ibid. Art. 62, § 12. 

* Biindnissvertrag mit Bayern, Bundesgesetzblatt, 1871, S. 9 f£. 
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the constitution in the Imperial legislature. This power is, 
•of course, exclusive to the Imperial legislature both as against 
the commonwealths and the other ckpartments of the Impe- 
rial government itself. The constitution declares that, as the 
rule, the appropriations shall be voted annually, but permits 
the legislature to make them for a longer time in special cases.^ 

The intention of this provision undoubtedly was, and is, to 
allow the legislature to vote the appropriations for the army for 
a number of years at once. The military position of Germany 
in the centre of Europe, with exposed frontiers on all sides, 
makes it necessary that the military system and strength of 
the Empire should not be subject in fact to an annual vote of 
the legislature ; while the modern constitutional principle re- 
quires, on the other hand, that, as a matter of law, it should be. 

9. Legislation in respect to the Army and Navy. 

The constitution confers upon the Imperial legislature 
the power to regulate the military and naval systems of the 
Empire.^ The constitution itself prescribes certain funda- 
mental norms, which the legislature may not alter or trans- 
gress in its statutes upon this subject. These constitutional 
requirements are as follows : Every male German is obliged 
to serve in the army and navy, and must discharge that duty 
personally ; ^ those serving in the army must belong, as the 
rule, for seven years from the completion of the twentieth 
year of age, to the standing army — three years in the active 
service and four years in the reserve ; * they must also belong 
for five years more to the Landwehroi the first call {Aufgebot) ; 
and, after that, until the beginning of the thirty-ninth year 
of age, to the Landwehr of the second call ; but the Land- 
wehr of the second call cannot be required to drill,^ or to go 

1 Reichsverfassung, Art. 71. 2 Jhid. Art. 4, § 14. 

3 Ibid. Art. 57. * Ibid. Art. 59. 

^ Verfassungsanderung des Art. 59 ; Reichsgesetzblatt, 1888, S. 11 f£. — The 
Law of 1893 requires only two years in the active service, except for cavalry and 
mounted artillery, for these three years, and reduces the time of service of the 
cavalry and mounted artillery to three years in the Landwehr of the first call, 
but the Emperor may detain soldiers in the active service beyond the legal 
period, if, in his opinion, it is necessary for the defense of the Empire. 
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to camp in time of peace, or to obtain any permission in 
order to emigrate ; i finally, every male German between the 
ages of seventeen and fgrty-five, who does not belong to the 
branches of the service above mentioned, shall belong to 
the Landsturm'^ which shall serve, as the rule, only for 
defense, and, in time of peace, is not subject in any respect 
to the military code.^ 

In regard to the navy, the constitutional requirements are 
that all German sailors and all male Germans employed in 
marine service are subject to duty in the navy, but are freed 
thereby from duty in the army ; * that the distribution of the 
quotas among the commonwealths shall be in proportion to 
the sea-faring population holding citizenship in the respective 
commonwealths ; ^ and that the harbors of Kiel and Jade shall 
be Imperial harbors.^ 

The Imperial legislature may thus prescribe the peace 
footing of the army, construct the army budget, and enact 
the code for the government of the army.^ As respects the 
navy, the legislative power extends apparently only to the fix- 
ing and voting of the appropriations for its construction and 
maintenance.^ The legislature may, of course, fix the peace 
footing of the army and vote the army and navy budgets 
annually if it so determines ; but, as I have already pointed 
out, this would not correspond with the natural conditions 
and necessities of the great German state. More extended 
and permanent provisions are required as a matter of policy. 
As a matter of fact, the imperial legislature has dealt with 
these subjects septennially instead of annually. 

The legislation in respect to the navy is exclusive to the 
Imperial government and subject to no exceptions. No com- 

1 Verfassungsanderung des Art. 59; Reischgesetzblatt, 1888, S. 11 ff. 

2 Ibid. ' Ibid. 
' Reichsverfassung, Art. 53, § 4. 

5 Ibid Art. 53, § 5. ^ Hid. Art. 53, § 2. 

'' Ibid. Arts. 60 & 61, § 2; Ibid. Art. 62, §§ 3 & 4- 

8 Schulze, Lehrbuch des deutschen Staatsrechts, Zweites Buch, S. 285. 
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monwealth of the Empire may legislate at all upon this 
matter.^ 

The legislation in respect to the army is also exclusive to 
the Imperial government.^ The constitution ordained, in the 
beginning, the immediate introduction of the entire Prussian 
legislation into the Imperial army except that part referring 
to religious services and observances.^ This, however, was 
to hold only until an harmonious organization of the whole 
German army should be attained, and was then to give way 
to Imperial legislation upon the subject.* Bavaria was ex- 
empted wholly from tbe introduction of the Prussian military 
code during this transition period, and allowed to retain her 
own military legislation.'' Wiirttemberg was partially ex- 
empted.^ In both cases, however, the existing commonwealth 
laws were to give way to the Imperial legislation whenever 
that should be enacted. 

10. Legislation in respect to Administrative Measures. 

The constitution confers upon the Imperial legislature 
the power to provide the measures for the execution of the 
laws, i.e. the ordinances. The clause of the constitution in 
reference to this subject is expressed in negative language. 
It reads as follows : " The Federal Council shall have power to 
pass the general administrative ordinances necessary to the 
execution of the Imperial laws, unless otherwise provided in 
the Imperial laws." '* This language has led the commentator 
Laband to make the following distinctions and lay down the 
following propositions, viz, ■•that in a formal sense there are 
two classes of ordinances, or measures for the execution of 

1 Reichsverfassung, Art. S3, § i ; Schulze, Lehrbuch des deutschen Staats- 
rechts, Zweites Buch, S. 285. 

2 Reichsverfassung, Art. 63; Schulze, Lehrbuch des deutschen Staatsrechts, 
Zweites Buch, S. 257. 

' Reichsverfassung, Art. 6l. * Ibid. Art. 61, § 2. 

^ Biindnissvertrag mit Bayern, v. 23, Nov., 1870; Bundesgesetzblatt, 1871, S. 9 ff. 
" Militair-Konvention zwischen dem Nordd. Bunde und Wiirttemberg, 21-25 
Nov., 1870, Bundesgesetzblatt, 1870, S. 658. ' Reichsverfassung, Art. 7, § 1,1 2. 
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laws, — the one containing prescripts binding upon the ordi- 
nary subjects of the state, the other containing only directions 
by superior to inferior officials ; that the former are substan- 
tially laws, and cannot, therefore, in a constitutional system 
be issued except bythe legislature or by some organ or person 
to whom the legislature may, in each specific case, delegate 
the power ; that in the Gerinan Imperial system the former 
species of ordinances can be issued only by such organ or 
person as the legislature specifically designates and invests 
with the power thereto, but that the second kind of ordi- 
nances may be issued by the Federal Council unless the 
Imperial legislature makes some other provision therefor.^ 
Zorn, on the other hand, ignores this distinction between 
ordinances which contain prescripts binding upon the ordi- 
nary subjects of the state and those which contain only direc- 
tions from superior to inferior officials, and, therefore, claims 
for the Federal Council the power to issue the former as well 
as the latter, in the absence of any provision made by the 
Imperial legislature therefor.^ Laband seems to confess that 
the practice is against him.^ We need not, for our purpose, 
go further into this discussion. It is entirely evident that 
the primary and, so far as the commonwealths are concerned, 
the exclusive power to issue, either directly or indirectly, the 
ordinances for the execution of the Imperial laws is in the 
Imperial legislature, and that the Federal Council has only 
a residuary power in this respect, dependent for its exercise 
upon the implied permission of the legislature. Some excep- 
tions to this rule in behalf of the Emperor are provided in 
the constitution, which will be considered when we come to 
treat of the powers of the Emperor. 

1 Laband, Das Staatsrecht des deutschen Reichs; Marquardsen's Handbuch, 
S. 85 ff. 

2 Zorn, Das Reichs-Staatsrecht, Bd. I, S. 129. 

s Laband, Das Staatsrecht des deutschen Reichs; Marquardsen's Handbuch, S. 
go, Anm. 1. 
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11. Legislation in respect to Imperial Territory not under 
the Federal System. 

The Imperial legislature has exclusive legislative power 
in Alsace-Lorraine. There is no provision of the constitution 
which expressly and specifically confers the power, but it 
springs out of the necessity of the case. Alsace-Lorraine 
is not a commonwealth of the Empire. It is an Imperial 
territory, and its relation to the Imperial government is 
the same as that of the territories of the United States to 
our central government. The Imperial legislature has natu- 
rally, from time to time, made provision for more or less local 
government in Alsace-Lorraine ; but such government has 
always rested upon an Imperial statute, which might be 
changed or abolished by a subsequent act of the Imperial 
legislature, and all the laws made by such local organs can 
only be regarded as Imperial laws enacted by virtue of a del- 
egated power from the Imperial legislature.^ 

Alsace-Lorraine came to the German Empire through con- 
quest in successful foreign war. The precedent established 
by the Imperial legislature in making full disposition in 
regard to the same, and also the precedent established by the 
Imperial legislature in making disposition of the war indem- 
nity paid by France to the Empire,^ fixes the custom of the 
constitution that the Imperial legislature shall make disposi- 
tion of all captures in war. 

12. Legislation in respect to Representation. 

The constitution confers upon the Imperial legislature 
the power to fix by statute the election districts for the Diet.^ 
The constitution does not require that any notice shall be 
taken of the commonwealth lines in making such distribu- 
tion ; and it distinctly and expressly declares that each mem- 
ber of the Diet represents the entire Empire.* Nevertheless, 

1 Schulze, Lehrbuch des deutschen Staatsrechts, Zweites Buch, S. 367. 

"^ Zorn, Das Reichs-Staatsrecht, Bd. I, S. 120. 

8 Reichsverfassung, Art. 20, § 2. « Ibid. Art. 29. 
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the Imperial legislature has not created any districts which 
cross commonwealth boundaries.^ 

13. Legislation in settlement of Constitutional Conflicts 
within the Commonwealths. 

The constitution confers upon the Imperial legislature 
the power to decide, by statute, constitutional conflicts within 
any commonwealth, provided no constitutional organ shall 
have been created by the commonwealth for such decision, 
and provided one party shall have appealed the question to 
the Federal Council, and the Federal Council shall not have 
been able to effect the settlement thereof by mediation. 
Upon the failure of the Federal Council to dispose of the 
question in this manner, the constitution requires that the 
Federal Council shall initiate legislation upon the subject and 
that it shall then be determined by ordinary legislation.^ 

Conflicts of a political character between commonwealths 
must be finally determined by the Federal Council alone, 
when appeal shall be made to it by one of the parties.^ This, 
however, is one of the judicial powers of the Federal Coun- 
cil, which I shall treat under the title of the Judiciary. 

1 Bundesgesetzblatt, 1869, S. 145; Reichsgesetzblatt, 1873, S. 373. 
^ Reichsverfassung, Art. 76, § 2. 
^Jbid.hA. 76, § I. 
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CHAPTER IX. 

COMPARISON OF THE CONSTITUTIONS OF THE UNITED STATES 
AND OF THE GERMAN EMPIRE UPON THE SUBJECT OF LEG- 
ISLATIVE POWERS. 

In contrasting the powers of the central legislatures in the 
two federal systems of government, viz ; that of the German 
Empire and that of the United States, — two points stand 
out quite saliently. 

I. The first is that, while the German Imperial government 
is far less centralized in administration, as we shall see in 
detail further on, it is fai^jnore centralized in legislation. 
This appears most significantly in the realm of private law. 
The entire system of private law, both substantive and 
formal, and the entire system of judicial organization are 

(made subject to Imperial legislation. In the jurisprudence 
of the United States, on the other hand, this domain is 
assigned for the most part to the commonwealths. 

The explanation of this difference lies undoubtedly in the 
fact that the system of private law in the United States, 
upon its substantive side at least, is in very large degree, and 
always has been, harmonious. It was derived from a common 
source, viz ; the English common law, and has been devel- 
oped more by judicial decision than by legislative acts ; i.e. it 
has been chiefly developed by that branch of government 
which seeks more than any other to establish and perpetuate 
legal harmony. Through the reception of the Roman law, 
canon and civil, in the later middle ages the German common- 
wealths gained, indeed, a common basis for their private law ; 
but in the seventeenth and eighteenth centuries this common 
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law was overridden by local statutes and codes, apparently 
fashioned more with the purpose of establishing peculiarity 
and variety than of perpetuating harmony and uniformity. 
This status corresponds only with the system of a confed- 
eracy of states, and therefore, when the transition from the 
confederate system to that of the consolidated state with a 
federal government was accomplished for the German Em- 
pire, the Imperial legislature was of course empowered to 
create a common private law by legislation, i.e. by Imperial 
codification.^ There is no reasonable doubt that, should the 
commonwealths in the United States introduce any consider- 
able degree of variety into their private law, the legislature of 
the central government would sooner or later be authorized 
and required to codify the whole system of private law for 
the United States. 

2. The other point of special contrast is the fact that, while 
the l egislative power of the Tm pprial gnvprnment extend s 
much further than that of the gnvernme n^" "^ t^^ T^nit^ 
States, it is not, on the other hand, so exclusive as that nf thp 
government of the United .States, so far as t he latter goes 

There are undoubtedly two reasons for the more extensive 
concurrent legislative power in the German commonwealths. 
The first is the fact, already noted, that the Imperial legisla- 
ture may, if it will, oust the commonwealths from the leg- 
islative control of almost every subject of any importance. 
The second is the fact that, in the whole political and 
juristic system of the German Empire, there is but a very 
narrow and confused conception of a realm of constitutional 
civil liberty into which no government shall intrude. The 
idea rather prevails that some government must be able to 
regulate and control everything; if not the central govern- 
ment, then the commonwealths. This view is not, however, 
peculiar to the German system. It is common to the whole 

1 Munroe Smith, Political Science Quarterly, vol. 2, no. I; vol. 3, no. I. 
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of Europe. It is in this respect that the United States has 
made greatest advance over all the European states. It is 
a far greater advance in constitutional law than the change 
from the hereditary to the elective executive. At the present 
time, however, we do not seem fully to appreciate this merit 
of our own system. The exaggerated notions of the police 
power of the commonwealths, which are becoming current in 
our judicial decisions, are threatening the constitutional im- 
munities of the individual with impairment, if not with de- 
struction. 

It will be seen from this comparison, however, that in a 
federal system of government it is hardly possible to draw 
the line exactly and permanently between the subjects which 
should be brought under the legislative power of the central 
government and those which should be left to the common- 
wealths. We can certainly say that the powers vested in the 
central legislature should include, at the least, the regulation 
of foreign relations, of commerce and intercourse both with 
foreign states and between the commonwealths, of the 
monetary system, the military and naval systems and the 
postal system. But as the state becomes more and more 
completely nationalized, the legislative powers of the central 
government must naturally extend with the growing harmony 
of view upon all essential subjects ; until at last, with the 
complete nationalization of the state, the commonwealths will 
be seen to be, in their essence, divisions of administrative au- 
tonomy ; and commonwealth legislation will be seen to be, in 
its nature, administrative ordinance. That is to say, federal- 
ism in legislation will pass away with the complete nation al- 
1 ization of the state, and there will remain only the principle 
of local autonomy in administration. 
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DIVISION III. — THE CONSTITUTION OF THE 
EXECUTIVE. 

CHAPTER I. 

THE CROWN OF GREAT BRITAIN. 

I. The Tenure of the Crown. 

The present royal house, i.e. the house of Rrnnswirk, 
received the crown by virtue of an act of Parliament , viz ; 
12 and IS William TIT, c. 2. This act provided that upon 
the death of King William and of Queen Anne without issue 
the crown should pass to Sophia, the electress and duchess 
dowager of Hanover. Sophia was a granddaughter of King 
James I, through his daughter Elizabeth, the Queen of Bo- 
hemia, and she was the nearest relative of King James I, who 
held to the Protestant religion.^ The act of Parliament did I 
not elect an entirely new family to the throne, but it passed | 
over the branch to which the crown would have descended ' 
according to existing laws and customs, and conferred it upon 
a different branch of the family. No act of Parliament has 
ever undertaken to do more than this ; but if the Parliament 
can constitutionally do this, there is no reason which can be 
adduced to prevent it from electing an entirely new royal 
family. It may undoubtedly do so if it will. It is not likely 
that an entirely new family would be able to command the 
loyalty and respect of the masses in the same degree as a 
branch of the old, and it would therefore be unwise to select 

1 Blackstone, Commentaries upon the Laws of England, Bk. i, c. 3, p. 216 
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such a family so long as descendants of the old royal house 
remained, who were otherwise qualified to wear the crown ; 
but that is a question of policy, not of constitutional powers. 
It looks therefore as if the crown were held merely by an 
ordinary statute of Parliament. This is true in form, but not 
in substance. In substance and reality the tenure of the 
crown is constitutional. I arrive at this conclusion by the 
following course of reasoning. The crown has, in its absolute 
veto over the acts of the two legislative bodies, the legal 
power of self-preservation. This veto power cannot be legally 
overcome in any possible way except by the election of a new 
House of Commons upon the direct issue. Such a House of 
Commons is then not merely a legislative chamber, but the 
state in sovereign organization ; and when it acts upon the 
,, question which formed the issue at the election, it makes 
constitutional law as distinguished from ordinary statute law, 
for it can then legally compel both Lords and King to bow 
to its will. It is thus clear that the crown rests upon that 
portion of the English law, which we term the constitution. 
There is, however, this peculiarity about the question when 
viewed from an American standpoint, viz ; that this constitu- 
tional tenure may be modified, changed, or even destroyed by 
an ordinary statute, provided the wearer of the crown at the 
particular moment shall agree to the same. No American 
executive could thus substitute, at will, statute law for con- 
stitutional law and confound the distinction between these 
domains of law. It is true that the legislatures in the 
American system may encroach temporarily upon the con- 
stitutional prerogatives of the executives, but their acts in 
this respect remain statute law and are never regarded as 
parts of the constitution. 

II. The Law of Succession to the Crown. 

The family or the branch of the family wearing the crown 
holds, as we have seen, by a constitutional act of Parliament. 
The succession within the family is regulated by the com- 



The Crown of Great Britain. 187 

mon law, under certain statutory limitations. These limita- 
tions belong, logically, under the head of personal qualifica- 
tions of the successor. This is the statement of Blackstone.i 
It does not, however, completely answer the question as to 
the source of the law of succession within the family. We 
may ask who made this immemorial custom and caused it to 
be received as law. I think the reply must be that the royal 
family itself did this, that the law of succession within the 
family is what is called upon the continent house-law. The 
custom was created before the legislature and judiciary be- 
came the exclusive law-making powers, during the period 
when general acquiescence in the acts of the royal house 
made law. I think Blackstone himself indicates this view, 
though he does not expressly declare it.^ Bishop Stubbs 
seems to me to entertain the same idea.^ Whatever may 
have been the source of the law, it is now certainly subject 
to modification and change by acts of Parliament, though 
these acts, for the reasons above stated, must be regarded as 
having the character of constitutional law. 

The existing law of succession is lineal, primogenial descent, 
with preference of males over females among brothers and 
sisters of the whole or half blood (provided in the latter case 
they derive their relationship from the wearer of the crown), 
and with full right of representation. Lineal descent means 
descent from parent to child, as against collateral succession, 
from brother to brother, etc. Counting only from the last 
wearer of the crown, lineal descent as here intended may not 
be absolute, since there may be no lineal descendants of 
that person. In such a case the crown would, by the present 
law, pass laterally. It might even ascend in order to pass 
laterally ; e.g. an uncle would succeed his nephew, in case 
the latter had neither children, brothers or sisters. Counting 

1 Blackstone, Commentaries on the Laws of England, Bk. I, t. 3, p. 191. 

2 Ibid. Bk. I, c. 3, pp. 197, 198. 

8 Stubbs, Constitutional History of England, vol. i, p. 340 ff. 
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from the last wearer of the crown then, the lineal descent 
may be only preferential. On the other hand, counting from 
the first member of the family who wore the crown, the rule 
of lineal descent is absolute. Succession cannot be derived 
through an ancestor of the first wearer of the crown. For 
example, the grandsons of the first wearer of the crown may 
succeed one another, though they be sons of different fathers ; 
but the nephews or grand-nephews cannot succeed at all, nor 
can title be derived through them. The throne becomes 
vacant when there are no longer lineal descendants of its first 
occupant. 

The term primogenial defines itself. It means, of course, 
the eldest among those of equal degree. The limitations 
upon the principle of primogeniture in the English law of 
royal succession are that the male members of the same 
parentage are all preferred before the female, even though 
the latter be earlier born than the former, and that among 
children of the half-blood those not of the blood of the 
wearer of the crown are not regarded at all in determining 
the precedence of birth. 

Lastly, the phrase "full right of representation" signifies 
that upon the death, renunciation or incapacity of the next 
heir to the crown, the right will pass to his or her own heir of 
the body in preference to any other heir of the momentary 
occupant of the throne. For example, if the first son of the 
King or Queen should die before the King or Queen, leaving 
only a daughter or daughters, that daughter or the first born 
of those daughters would be the next heir to the crown 
in preference to any son of the reigning King or Queen. 
A fortiori, the rule would be the same if the Crown Prince 
should die leaving a so7i, or if the other children of the reign- 
ing King or Queen were daughters, etc. 

Of course, only the children born in lawful wedlock can 
be considered in the succession to the crown. The law of 
marriage applicable in the case of members of the royal 
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family is the general law of England, made more stringent by 
an act of Parliament termed the Royal Marriage Act. This 
act provides that no lineal descendant of George II, except 
the issue of princesses married to foreigners, shall, under 
twenty-five years of age, contract a marriage without the 
consent of the wearer of the crown given under the great 
seal ; and that no such descendant above twenty-flve years of 
age shall marry without having given twelve months' notice to 
the Privy Council, nor against the disapprobation of both 
houses of Parliament expressed within this period.^ Mar- 
riages entered into by members of the royal family contrary 
to these provisions are illegal, and the issue is excluded from 
the succession to the crown. 

III. The Personal Qualifications of the King or Queen. 

These qualifications relate to age, to mental sanity, and to 
religion. The general principle of the constitution is that 
the crown passes to the legal successor immediately upon the 
death of the predecessor, .without any process or ceremony 
of transference or coronation, and even without the knowledge 
of the successor. The ancient French rule, " le mort saisit 
le vif," is the rule of the EngHsh law upon this subject.^ 
The purpose of this rule is, of course, the avoidance of inter- 
regnum, and its reason is the necessarily uninterrupted flow 
of hereditary descent. Nevertheless, we gather from the more 
recent regency acts that the successor cannot personally 
exercise the royal powers until the eighteenth year of age 
shall have been completed,^ and that the royal powers will 
be put in regency in case of the pronounced insanity of the 
King or Queen regnant.* In regard to the religious qualifica- 
tions, the statutes of Parliament are direct and peremptory. 
They provide that no papist nor any one married to a 

1 12 George III, c. 2. 

2 Blackstone, Commentaries upon the Laws of England, Bk. I, >-. 3. P- 196- 

3 I William IV, u. 2; 3 and 4 Victoria, t. 52. 
* 51 George III, i;. i. 
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papist can inherit, possess or enjoy the crown ;^ and that the 
wearer of the crown shall join in the communion of the 
Church of England as by law established.^ 

Whether the marriage of the King or Queen to a papist 
after accession to the throne would disqualify from further 
exercise of the royal powers and work abdication or place the 
royal powets in regency, is not clearly declared in these 
statutes ; but it is to be inferred Uhat it would be tantamount 
to abdication, and that the crown would pass in the same 
manner as if the King or Queen regnant had died. 

Whether the conversion of the Queen Consort or Prince 
Consort would effect the same result is more doubtful, but I 
think this is fairly to be concluded from a free interpretation 
of the spirit of these statutes. 

IV. The Regency. 

There are no general principles of the common law or 
of statute law regulating this subject. Lord Coke even 
held that, legally, the wearer of the crown could never 
be regarded as a minor ;^ i.e. that the principal occasion 
for the creation of a regency could not, from the standpoint 
of the English law, have any existence. The regencies in 
English history have all been specially created as exceptional 
interruptions of .the general sequence of constitutional events. 
They have been, for the most part, established by special 
acts of Parliament. It seems to me, however, that so long as 
there is no general statute upon the subject, the general 
principle of the constitution would give the King or Queen 
regnant the power to constitute a regency by an order in 
Council. The Crown, as will be shown below, may do any- 
thing which the Parliament has not by statute forbidden it to 
do, or which the Parliament has not itself covered by legisla- 
tion, or which the Parliament has not, by statute, authorized 
some other body to do. This power of the Crown is usually 

' I William and Mary, St. 2, c. 2. ''■ 12 and 13 William III, c. 2. 

' Coke upon Littleton, 43 a ; Coke, 4 Institutes, 58. 
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called sovereignty, but I call it the residuary power of gov- 
ernment. This residuary power may be permanently narrowed 
by ordinary statute, if the Crown permits, or by constitutional 
act, if the Crown resists. Inasmuch as neither of these things 
has as yet happened in respect to the question of regency, I 
do not see why it is not now a constitutional power of the 
Crown to create a regency without parliamentary approval. 
It is not at all probable that the Crown would undertake 
to do so. It is not likely that the Crown would resist a 
regency act originating in Parliament. I am inquiring, how- 
ever, what the Crown may constitutionally do, not what the 
Crown may find it politic to do. 

I have deferred to this point the consideration of one ques- 
tion that may arise regarding the succession, because of its 
natural connection with the subject of the regency, viz ; the 
question of the succession in the case of the death of the King, 
without living issue or with only female issue, leaving a preg- 
nant widow. It seems to me that the only scientific solution 
of this question is to place the Crown in regency until the birth 
of the child. So far, however, as we may be said to have 
any precedent in the English law governing these cases, 
the feudal law governing the descent of estates is slavishly 
imitated, and the crown devolves immediately upon the next 
heir already born, subject to divestment upon the birth of a 
better claimant.^ This is certainly not a very safe procedure. 
The willingness to step down and out, after having attained 
the elevation of royalty, is not always to be counted upon. 
The hair-splitting distinction of the feudal law between the 
rights of the infant in ventre sa mere and of the infant one 
second after birth, should give way, in public law at least, to 
measures for the avoidance of plain practical dangers to the 
state. The Roman law does not make this distinction at all, 
and no one can say that the Roman law is less logical than 
the English. 

1 I William IV, c. 2. 
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In case of the absence of the successor from the kingdom 
at the death of the King or Queen regnant, provision has 
been made by statute of Parliament for the placing of the 
Crown under the guardianship of certain high officials in the 
church and the government until the return of the new King 
or Queen regnant.^ 

If the King or Queen regnant should journey out of the 
kingdom, he or she may, in default of Parliamentary pro- 
vision, appoint justices or lieutenants for the guardianship of 
the kingdom during his or her absence.^ 

V. The Character and Privileges of the Crown. 

All the writers upon the English constitution agree in 
attributing to the Crown the character of irresponsibility, 
immaculateness and immortality. Upon this absolute per- 
fection of the royal character rest the following privileges of 
the wearer of the crown : 

The King or Queen regnant cannot be called to account 
for anything by any magistracy or any body.^ This privilege 
is frequently termed sovereignty, or, at least, it is said that 
it cannot be a consequence of anything but sovereignty. 
This seems to me, however, to be a loose conception of 
sovereignty. It is not, in the sense here employed, a power 
in the King to make his own will valid over any and every 
body, but simply a power to prevent anybody's will from 
being made valid over him. It is simply an absolute per- 
sonal exemption from the powers of government. It is the 
royal immunity from any governmental control. This is not 
sovereignty, as I use the term in this treatise. I cannot call 
the King of England sovereign. Sovereignty is an attribute of 
the state ; and the King is now but a part of the government. 

This absolute inviolability of the King and his exemption 
from accountability are not easily comprehended by the 

' I Victoria, c. 72. 

2 Bowyer, Commentaries upon the Constitutional Law of England, p. 142 ff. 

' Blackstone, Commentaries upon the Laws of England, Bk. 1, l. 7, p. 242. 



The Crown of Great Britain. 193 

democratic mind. The democratic sense is continually pos- 
ing the question : " But if the King should murder or steal, 
is it reason that he shall not be brought to justice ? " It is 
not satisfied with the reply that from the standpoint of legal 
presumption the King cannot murder or steal. It can accept 
the principle that the state can do no wrong, because the 
consciousness of the state gives the last and most authorita- 
tive interpretation of right and wrong to which the world has 
yet attained, but the King is not now the state in the English 
constitution. It can also accept the principle that, for prac- 
tical political reasons, the King should be exempt from the 
jurisdiction of any magistrate or body over his person ; but 
it cannot comprehend why it is not sound public law that 
the King, if guilty of crimes, may be impeached and deposed 
from office, and after that tried and punished like any other 
person. It does not appreciate the objection that this would 
impair the absolute sacredness of the royal person and tend 
towards the substitution of an elective executive. It does not 
understand why the person of the King should be absolutely 
sacred. It considers that a reasonable limitation upon the 
formal sacredness of royalty may make it really more sacred, 
and that it is always a sound and conservative political 
science which admits frankly the possibility of change in the 
organization of the government when the consciousness of the 
state deliberately demands it. It is difficult, indeed, to meet 
these postulates of democratic philosophy, and it is easy to see 
that the supporters of the absolute sacredness of royalty are 
still standing upon the principle that the Crown is sover- 
eignty instead of constitutional office. 

As I have said, the inviolability of the royal person is 
simply an immunity, an exemption of the royal person from 
governmental jurisdiction. It is so far a negative concep- 
tion. The doctrine of the royal perfection has, however, a 
positive side. While no magistrate or body can entertain a 
cause in which it is sought to make the royal person defend- 
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ant, the royal person may, on the other hand, prosecute a 
subject, and in such a process the doctrine of the royal per- 
fection would require that in the royal person there can be 
no negligence. Common law prescriptions and statutes of 
limitation cannot, therefore, be pleaded in bar of royal rights.' 
I do not regard this, either, as being an absolutely necessary 
consequence of the principle of royal perfection. All royal 
rights to property at least must be made valid through the 
acts of the royal officials. It is no detraction from the King's 
perfection to impute negligence to. his officials. The Parlia- 
ment has taken this view of the subject in modern times, 
and has limited the time during which the royal rights to 
property can be asserted.'^ 

Finally, the descent of the crown upon a person already 
attainted of treason or felony will, in consequence of the 
immaculate character of the crown, purge the corruption of 
the blood.^ Why conviction for treason or felony, or even 
the more grievous misdemeanors, should not disqualify from 
the succession and cause the descent upon the next heir 
unattainted, is difficult for a simple mind to comprehend. Of 
course, it would be legally possible if such a power were 
vested in the houses of Parliament or in the courts, to defeat 
hereditary succession altogether, by accusing and convicting 
all the heirs of the existing King or Queen regnant before his 
or her death ; but such a thing would be a practical impossi- 
bility, unless all the heirs had in fact committed grievous 
crime, and it might be a practical impossibility even then. 
As I have already remarked, the fiction of the perfection of 
the royal character may be so exaggerated as to defeat its real 
object, and to diminish the dignity and influence of the Crown. 

Whether the regent enjoys the same privileges as the King 
or Queen regnant, is questionable. If we regard the royal 

1 Blackstone, Commentaries upon the Laws of England, Bk. i, u. 7, p. 247. 

2 Bowyer, Commentaries on the Constitutional Law of England, p. 142 ff. 

8 Blackstone, Commentaries upon the Laws of England, Bk. i, c. 7, p. 247 ff. 
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privileges from the standpoint of the pubUc interests solely, 
and interpret the same in the light of those interests, the 
regent should certainly stand, for the time, completely in the 
place of the King or Queen regnant. If, however, we view 
these privileges from the standpoint of the supposed require- 
ments of sovereignty, they cannot be claimed by the regent. 
The English law cannot be said to have established any 
general principle upon this subject. In case of the constitu- 
tion of the regency by a special statute of Parliament, this 
question might be solved for that particular instance by the 
provisions of the statute. 

It would be sound public law to attribute to the justices or 
lieutenants guarding the state in the absence of the wearer 
of the crown the like privileges, for the time being, with the 
wearer of the crown. Here again, the English law cannot be 
said to have established any general principle. The question 
is one to be specially decided in each case. 
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CHAPTER II. 

THE DUTIES AND POWERS OF THE CROWN. 

I. The duties of the Crown, according to the commentators 
upon the constitution, are best understood by referring to 
the coronation oath. The statutes upon this subject require 
the King or Queen regnant to swear to govern the kingdom 
I and the dominions belonging thereto according to the stat^utes, 
l laws and customs of the same ; to execute law and justice in 
mercy ; to maintain the laws of God, the true profession of 
the Gospel, and the Protestant reformed religion established 
by law ; to preserve the settlement of the Church of England 
within England, Ireland, Wales and Berwick and the terri- 
tories belonging thereto ; to preserve the Protestant religion 
and the Presbyterian church-government in Scotland ; and to 
preserve to the bishops and clergy of the realm, and to the 
churches committed to their charge, all such rights and 
privileges as by law do or shall appertain unto them or any 
of them.i Of course, the disestablishment during the present 
reign of the Church of England in Ireland must modify the 
coronation oath when next administered. 

It must not be understood that the King or Queen regnant 
has no right to govern until coronation shall have been per- 
formed and this oath shall have been sworn. Such a prin- 
ciple would produce an interregnum between the death of the 
predecessor and the coronation of the successor. , Neither 
must it be understood that the duties expressed in the coro- 
nation oath do not rest upon the King or Queen regnant 

^ I William & Mary, St. i, c. 6; 5 Anne, c. 8. 
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before the coronation. The royal duties and powers are 
exactly the same before this ceremony as after it.^ We must 
be careful not to confound the practices of elective with those 
of hereditary government. 

The substance of the coronation oath may be stated in 
fewer words than those of the oath itself. It means, simply, 
that t he King 1^ Queen regnant must govern according to 
law upon all points covered by law, and with benevolence 
and patriotism upon all points not covered by law. The oath 
makes nn dintinr-tion b etween s ta tute and common law as 
to their obligatory power upon the Crown in the adminis- 
tration. The courts, therefore, may hold the royal officials 
within the boundaries of either branch of the law, in the 
same manner and to the same degree. Whether they have 
power to impose their conception of the royal duty, in that 
side of the administration unregulated by law, upon the royal 
officials, is questionable. That the Parliament, as court of 
impeachment, has this power, is less doubtful ; and there 
is no doubt that the House of Commons has this power 
by virtue of its control of the administration through the 
Cabinet. 

Blackstone cites and approves Locke's definition of the 
royal prerogative, as " the discretionary power of acting for 
the public good where the positive laws are silent," and says 
that if that discretionary power be abused to the public det- 
riment, such prerogative is exerted in an unconstitutional 
manner.2 According to this view, somebody's idea of the 
public goo_d JS-inipflS£d upon the rnyaL-discretina, and it is 
made the duty of the Crown to keep within the limits of that 
idea. The question all-important to the prerogative is : Who, 
according to the constitution, formulates this idea .? Blackstone 
indicates that it is the PariiamenkJsraurtjjfJmpeadiment 
It seems to me fajmore^cientificJCLattrib ^ this power to^ 

1 Blackstone, Commentaries upon the Laws of England. Bk. i, c. 6, p. 236. 
•^ Ibid. Bk. i,c. 7, p. 252. 
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t he House of C ommons in t he exerci se^Q ts sov ereigDLCQntrol 
gvpr i-he administration thro ugh t he Cabinet. The constitu- 
tional discretion of the Crown cannot logically be limited by 
a branch of the government : if this were possible, the discre- 
tion would not be constitutional. It seems to me that the 
Crown must have the power, in the domain of its constitu- 
tional discretion, to defend and execute its own idea of the 
public good against every power except the state, i.e. a House 
of Commons elected upon the issue of the ministerial resist- 
ance to the royal will. The fact that the practice of impeach- 
ing ministers has long since fallen into desuetude is, I think, 
good evidence that the common feeling, if not the common 
consciousness, is working towards the view which I have en- 
deavored to express. 

n. There is no subject of England's constitutional law 
that has received less satisfactory treatment at the hands of 
the commentators than the powers of the Crown. They all 
attempt an enumeration of these powers, without distinction 
as to their sources ; i.e. they do not separate those powers 
which are constitutional from those which are merely statu- 
tory. This is a capital fault. The English Crown has a 
double character as to powers. It is, in the first place, exec- 
utive. It executes the statutes of the Parl iampnt qTid Jjip 
judgments nf the rniirts. But it is more than executive. It 
is general residuar y government. The powers of the Crown 
originated in the period when the Crown was the state, i.e. 
was sovereign. When the sovereignty shifted from the 
Crown to the aristocracy and then to the people, the Crown 
remained government ; but its powers gradually decreased as 
the sovereignty imposed upon it fresh limitations. The 
sovereignty has withdrawn from the Crown almost the whole 
legislative power, but not the whole ; almost the whole judicial 
power, but not the whole ; and has required that the Crown 
shall neither violate nor suspend any law in the course of 
administration. It will thus be seen that, in addition to its 
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purely executive power, the Crown is still possessed of some 
fragments of what was once its sovereignty. The aggregate 
of these fragments is what I term the general residuary pow- 
ers of government ; and I define this sphere, negatively, as 
follows : The Crown may do anything which the Parliament 
has not forbidden it to do, or the doing of which the Parlia- 
ment has not itself assumed, or the power to do which the 
Parliament has not vested exclusively in some other body. 
The Crown has therefore the power, by orders in council, to 
regulate any matters not regulated by the statute or common 
law, provided the Parliament has not forbidden it to do so, 
either directly or by vesting some other body with the power. 
A fortiori, the Crown may ordain, in council, the measures 
for executing the laws, provided the ParUament shall not itself 
have created these measures or vested the power to do so in 
some other body. 

So far as these regulations and ordinances of the Crown 
Hmit the sphere of free action between individuals, they are, 
in character, legislation.^ The power of the Crown to create 
them is a fragment of the legislative power, the whole of which 
was in the Crown when the Crown was the state. 

The Crown has, furthermore, by virtue of this general 
residuary power of government, the power to pronounce judg- 
ments, in council, upon all controversies not subject to the 
jurisdiction of the ordinary courts, provided the Parliament 
shall not have forbidden it to do so, directly or by vesting 
the power to pronounce judgment in such cases in some 
other body. This is a fragment of the judicial power, the 
whole of which was in the Crown when the Crown was the 
state ; the whole of which remained in the Crown, even after 
the Crown became government, until the larger part of it 
was withdrawn by the state. 

Of course the state has encroached much less upon the 
executive powers of the Crown than upon its legislative and 
1 Jellinek, Gesetz und Verordnung, S. 240. 
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judicial powers. The natural character of the Crown in the 
modern state is executive. The Crown , therefore, still pos - 
sesses almost the whole nf the execu tive power which it hel^ 
whprij f- wa-; the state ; i.e. when it was Sovereign. In fact, the 
Parliament has expressly recognized by statute some execu- 
tive powers of the Crown which the Crown had not asserted 
very positively or effectively when it was sovereign. The 
change which has been wrought in the executive powers of 
the Crown lies chiefly in the control exercised over them 
by the House of Commons through the Cabinet, which I 
shall consider more fully later. 

It would be a comparatively easy task to enumerate the 
powers conferred upon the Crown by acts of Parliament. 
It is more difficult to set forth its residuary powers. All that 
we can do is to indicate, in a general way, the sphere of 
powers not yet withdrawn from the Crown. As I have 
shown above, the conception of this sphere is negative ; it 
cannot be satisfactorily defined from a positive standpoint. 
It contains, however, all that we can term, in any sense 
intelligible to the American student, constitutional powers. 
The powers conferred by the Parliament in the ordinary 
manner of legislation are certainly statutory, since they may 
be withdrawn by the Parliament in the same manner. It 
will be said, of course, that the residuary powers of the 
Crown can also be withdrawn by ordinary acts of Parliament, 
and that therefore this test will not serve to distinguish the 
constitutional from the statutory powers of the Crown. To 
this I answer that the Crown can legally defend its residuary 
powers by its absolute veto. I shall be met again, however, 
by the reply that the Crown may legally defend in this same 
manner the powers conferred upon it by ordinary statute, 
but that practically its veto power has ceased to exist. 
I confess that the test is not very reliable ; but I contend 
that while the Crown has probably lost, by disuse, its veto 
in the latter case, it ought not, in good political science, 
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to be deemed to have lost it in the former. If the Crown 
has no means of protecting its residuary powers — powers 
not conferred by any act of ParUament — against an ordinary 
act of the legislature or of any other part of the government, 
then the Crown cannot now be said to have any constitu- 
tional powers at all ; and if it has no constitutional powers, 
it cannot be considered as having any constitutional existence. 
The Crown is not a person or a name merely, but an aggre- 
gate of powers. 

My contention is, therefore, that the Crown still has an 
absolute _ y p to p o wer upn n all attempts of any other p art pf 
the governm e nt to trench upon the domain nf it s resirlnary 
powers and that this veto power should be exercised by the 
Crown until the state, through a House of Commons elected 
upon the issue, shall have commanded the submission of the 
Crown ; hiit that the Crnwri Vias Inst, hy l ong disuse. the veto 
power upon ordinary statutes not touching the royal powers . 
or touching only such as have been conferred by ord inary 
.gtatute. 

I would say, furthermore, that any power conferred 
upon the Crown by a House of Commons elected upon 
that particular issue should be regarded as a constitur 
tional power of the Crown, and should be defended through 
the absolute veto of the Crown against any attempt of the 
Parliament to withdraw, limit or modify it by an ordinary 
statute. 

I hold, therefore, that the English constitution does afford 
us a legal test for distinguishing between the constitutional 
and the statutory powers of the Crown, and that the Crown 
would be sustained by sound political science in making this 
test practical. 

Were this distinction generally accepted, I should be in- 
clined to make it the basis of my classification of the royal 
powers. Since in fact, however, it is generally ignored by the 
commentators, I shall group the. powers of the Crown u nder 
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four heads, according to the subjects which they comprehend, 
viz ; powers in regard to internatinpal relations , powers in 
respect to legislation , powers of i nternal a dministration, and 
judicial powers . I shall, however, indicate which of these 
powers are, in my opinion, constitutional, and which are 
statutory. 

1 . The Control of Foreign Affairs. 

The Cj -^wn has the sole and exclusive power of declaring 
and making war and of issuing letters of marque and re- 
prisal, of making treaties of peace and alliance, and treaties 
and conventions upon all other subjects, and of appointing, 
sending, and receiving ambassadors, ministers and consuls, 
and of issuing passports and safe-conducts.^ In a sentence, 
the who 1p ppwpr nf the government in reference to foreign 
affairs and relations is vested in the Crown. There is but a 
singr le lim if-ai-inr) upon the royal discretion in this entire sphere, 
viz ; the statutory provision that, in case the crown should 
come to any person not being a native of the kingdom, no 
war should be undertaken for the defense of any dominions 
or territories not belonging to the Crown of England without 
the consent of Parliament.^ 

I regard the prerogatives of the Crown in this sphere as 
being constitutional. They were not conferred by statutes 
of Parliament. They originated in the state, when the Crown 
was the state, and they have not been withdrawn by the 
state or surrendered by the Crown. They ar?, therefore, 
prerogatives in the defense of which the ahsnlnfe veto of the 
Crown may be u.sed and sh milrl be ngpH The Crown should 
yield its. prerogatives in this sphere only at the demand of 
the state ; i.e. at the demand of a House of Commons elected 
upon this issue. 

2. The Powers of the Crown in Legislation. 

The Crown has the sole and exclusive power to summon, 

' Bowyer, Constitutional Law of England, p. 157 ff.; Gneist, Das englische 
Verwaltungsrecht, S. 654. , ■' 12 and 13 William III, t. 2. 
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open and prorogue the Parliament, and dissolve the House of 
Commons before the legal expiration of the mandates of its 
members.! j^- ^as the power also to initiate legislation upon 
any subject, and to veto absolutely all projects of legislation 
passed by the houses of Parliament. I have elsewhere ex- 
plained all of these terms and procedures. I will only say 
here, as to the ^^^tft p"''^'''- "f '^'^f^ i^rown, that it has not been 
used since the year 1707. ^ Is it to be regarded as extinguished 
by disuse ? We know it to be a fundamental principle of the 
English constitution that the Cj^own can lose no rights by 
its own negligence. The loss of certain royal rights by the 
negligence of an official might be consistent with this prin- 
ciple, but not the loss of a prerogative which the wearer of 
the crown alone can exercise. We cannot then, according 
to the principle of English jurisprudence, regard this power 
as having lapsed. It exists, de jure, as truly as it ever did. 
Law and fact, however, seem to be in conflict upon this sub- 
ject ; and, to settle the question satisfactorily, we must have 
recourse to the reasons of political science. The dictum from 
this standpoint, I think, must be that where no royal preroga- 
tive established by the constitution is affected by an act of 
the houses of Parliament, the veto power of the Crown should 
be regarded as extinguished by disuse ; but that where such 
royal prerogatives are affected, the veto power cannot be 
abolished save by the express declaration of the state itself. 
Political science neither permits the eternal reign of a fiction 
of law after its reason has disappeared, nor the overthrow of a 
sound principle by a generalization from negative precedents. 

3. The Military Powers of the Crown. 

The Crown has sole and eYHnsive command over the 
army and navy — terms which of course include all branches 
of the armed force. This general power includes the special 
authority to enlist the men ; to appoint, dismiss, promote and 

1 Anson, Law and Custom of the Constitution, Part I, p. 47 ff- 

2 Ibid. p. 255. 



204 The. Co7tstitution of the Executive. 

degrade all officers ; ^ to organize the forces ; to issue rules 
and regulations for the government of the forces, wherever 
the Parliament shall not have covered the ground by statutes ; 
to govern the forces, dispose of them and direct them in 
battle and conflict ; ^ also to establish forts and strongholds 
and garrison the same.^ The commentators also place under 
the military functions of the Crown the power to designate, 
establish and control ports, wharves, lighthouses, beacons, 
buoys, etc.* These are the ways of entrance into the coun- 
try ; and as the defence of the country against the entrance 
of foreign powers is the duty of the Crown, so the power to 
command the frontiers must be its right. The commentators 
also place under this head the powers of the Crown to pro- 
hibit the exportation of arms and ammunition, to license the 
importation of gunpowder, to prohibit subjects from leaving 
the country, and to recall them to the country. It seems to 
be doubted by some of England's greatest jurists if the mili- 
tary prerogative of the Crown contains the power to establish 
martial law under any circumstances in any part of the British 
state. Lord Chief Justice Cockburn in a charge to a grand 
jury took the position that it does not,^ but his reasoning ap- 
pears to me very bad both in law and political science. No 
statute of Parliament has ever denied this power to the 
Crown or vested it in any other organ or occupied the 
ground itself. It must therefore be legally in the Crown, as 
a residuary power of government. Good political science 
would always accord to the executive head of the govern- 
ment the power to govern temporarily according to his own 
discretion, whenever and wherever, by reason of insurrection 
or invasion, the safety of the state in his opinion may demand 

1 Todd, Parliamentary Government in England, vol. I, p. 530, Second Edition. 

2 Ibid. vol. I, p. 520 ff; Bowyer, Constitutional Law of England, p. 167 ff. 
2 Ibid. ; Gneist, Das englische Verwaltungsrecht, S. 654. 

* Bowyer, Constitutional Law of England, p. 169. 

* Todd, Parliamentary Government in England, vol. I, p. 548 ff. 
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it. I do not believe that the dictum of the learned justice 
is the law of England upon this point. It was not a regular 
judicial decision ; and if it had been, we must remember 
that judicial decision is, in the English system, no absolute 
determiner of the royal prerogative. The commentator For - 
syth has reviewed eyhaii s ti^'^'°1y <"^p npinmng nf tVip Fng ligVi 
j urists and statesmen upon this s ub ject, a nd has declared, 
as his conclusion, that the Crown has the power to es tablish 
martial law in case of .strict necessity. ^ 

I regard this class of powers as constitutional. None of 
them was conferred by act of Parliament. There is a statute 
of Parliament which declares these powers to belong solely 
and exclusively to the Crown ; ^ but this statute cannot be 
said to have conferred them. It simply proclaimed the as- 
sumption of these powers by the Long Parliament to be a 
usurpation of the constitutional powers of the Crown. They 
were held by the Crown when the Crown was the state, i.e. 
when the Crown was sovereign, and they have neither been 
withdrawn by the state, under its later forms of organization, 
nor surrendered by the Crown. They are, therefore, safe- 
guarded by the absolute veto power of the Crown, which may 
be and should be exercised against any attempts to impair 
them proceeding from any other source than the state itself. 

4. The Powers of the Crown m Civil Administration. 

The Crown has the sole and exclusive power of appointing 
all the ofificials of the government. It has also, except in th e 
ras e^ of the j udi cial officers and a few others, the power of 
removal.^ It has even the power to create new offices and 
to determine the amount of remuneration which shall be 
attached to them.* 

The only limitations which the spirit of the constitution 

1 Forsyth, Cases and Opinions on Constitutional Law, p. i88 ff. 

2 13 Ciiarles II, c. 6. 

' Todd, Parliamentary Government in England, vol. I, pp. 609 & 630. 
* Ibid. vol. I, p. 609 fF. 
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places upon the exercise of these powers are, that no tax 
may be imposed thereby,^ nor any office created which is 
inconsistent with the constitution.^ One other limitation has 
been set up by Chitty in his work on the prerogative, vis ; 
that the consent of Parliament is necessary to legalize any 
change made by the Crown in the usual form of granting 
ancient offices.^ I confess I cannot quite see the reason for 
this. The Parliament has not, so far as I can find, enacted 
any such limitation. The Crown is still, according to all the 
authorities and the universal practice, the general source of 
office. If the power of the Crown is not limited in this 
respect by statute or custom I am unable to comprehend upon 
what principle of law or of political science Chitty's limita- 
tion is based. The limitation, furthermore, that the Crown 
shall not create any office inconsistent with the constitution 
or prejudicial to the subject is difficult to construe. Who 
shall determine when this inconsistency or prejudice arises .■* 
Is not this a question for the Crown itself until the state 
speaks } If so the limitation is, until then, a mere self- 
limitation, and this dictum of the learned commentator is only 
the expression of his opinion as to what the Crown ought or 
ought not to do. 

By virtue of the fact that the Crown is the source of all 
office, it is likewise the source of all honor and dignity.* 
Honor and office, if not identical, are naturally and histori- 
cally very closely connected. Whenever we find honors and 
dignities not connected with existing offices they represent 
offices that have ceased to exist. The Crown has, there- 
fore, the sole and exclusive power to create peers, grant all 
degrees of nobility, knighthood, etc.^ With these powers of 
conferring office and honor, the commentators usually connect 

1 Todd, Parliamentary Government in England, vol. i, p. 6lo. 

^ Ibid. »p. 8i. 

* Bowyer, Constitutional Law of England, p. 174. 

5 Ibid. ; Gneist, Das englische Verwaltungsrecht, S. 654. 
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that of granting corporate franchises of a private character. 
This latter power has been greatly limited by the Parliamen- 
tary statutes forbidding the creation of monopolies by the 
Crown. ^ 

All of these powers, in the extent in which they at present 
exist, are what I term constitutional powers, and, as such, 
are safeguarded by the royal veto. 

The Crown has the power to establish and regulate public 
markets, fairs, the system of weights, measures, and the coin- 
age.^ This power, however, has been limited by several 
statutes. In fact, nearly the whole subject of weights and 
measures is now regulated by statute.^ Thi s power of the 
Crown is now reduced substantially to the regulation of piihli r 
markets, and the c oining of money out of material and accord- 
ing to the standar d prescribed by Parliament.^ What re- 
mains of this power, however, is what I term a constitutional 
power. It was not conferred by statute. It is therefore safe- 
guarded by the veto power of the Crown. 

5- The Powers of the Crown over the Established Church . 

The Crown has the power to appoint the bishops, arch- 
bishops, and other principal dignitaries of the Established 
Church.^ It has the power to convene, prorogue and dis- 
solve convocation, i.e. the ecclesiastical Parliament of the 
realm, and to license, restrain and veto its proceedings.® It 
has finally the power to license the assembly and proceedings 
of diocesan synods.' 

These functions are all statutory .^ They were introduced! 
among the royal powers at the time of the Reformation. It 

1 21 James I, <,. 3. 

2 Bowyer, Constitutional Law of England, p. 176 ff.; Gneist, Das englische 
Verwaltungsrecht, S. 654. 

5 5 George IV, i;. 74; 4 & 5 William IV, c. 49. 

" Bowyer, Constitutional Law of England, p. 177. 

' Todd, Parliamentary Government in England, vol. i, p. 501 ff. 

5 Ibid. p. 504. " Ibid. p. 505. 

» 24 Henry VIII, c. 12; 25 Henry VIII, c. 19 & 20; 26 Henry VIII, c. I. 
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is true that the power of appointing to the great church 
offices was vested in the Crown by the Statute of Provisors, 
in the twenty-fifth year of the reign of Edward III,^ but the 
matter was so doubtful in the sixteenth century that it was 
thought best to settle it by a new enactment. I consider 
then" that the royal supremacy over the church is not of a 
constitutional character, and should not be regarded as be- 
longing to that part of the royal powers which is safe- 
guarded by the veto power. 

6. The Judicial Powers of the Crown. 

The Crown has power to hear and decide all cases and 
controversies appealed to it from the colonia l, e cclesiastica l, 
and a dmiralty cour ts, and from the L ord Chancellor's cour t 
o f lunacy .a pd idinry . By the statute i6 Charles I, chapter 
lo, the general judicial power of the Crown was withdrawn 
through the dissolution of the Court of Star Chamber and 
the Court of Requests ; and by the statute 3 and 4 William 
IV, chapter 42, all that is left of the judicial power of 
the Crown is vested in a committee of the Privy Council, 
called the judicial committee.^ The judicial power of the 
Crown, in its present form and extent, is therefore statutory, 
and not, according to my view of the constitution, protected 
by the absolute veto. The commentators all speak of the 
Crown as the source of justice and peace generally ; but that 
only means, at present, that justice is administered in the 
name of the Crown, and by officials who receive their ap- 
pointments from the Crown. It does not mean that the 
Crown has any power to pronounce judgments, either imme- 
diately or through officials subject to the royal instructions, 
except in the cases above specifically mentioned. 

Lastly, the Crown has the power to pardon criminal 
offences ; i.e. to excuse a person from a penalty imposed in a 
criminal proceeding, or to commute the penalty, and also to 

^ Bowyer, Constitutional Law of England, p. 182. 
^ Dicey, The Privy Council, p. 69. 
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remit fines and forfeitures in so far as their remission does 
not impair the vested rights of third persons.^ The power of 
the Crown to pardon runs even against the Pariiament itself 
when acting as a court of impeachment.^ 

III. The Organs through which the Crown makes use of its 
Powers. 

The commentators usually say that the Crown legislates 
through the Parliament and administers through the Council. 
It seems to me that the conditions which once justified this 
statement are now too remote, too purely a matter of history, 
to sustain the proposition that the English legislation is, at 
present, enacted by the Crown through the Parliament. It 
would be about as true to existing relations to say that the 
President of the United States legislates through the Con- 
gress. I do not, therefore, refer to the Parliament as an 
organ through which the Crown exercises its powers. I refer 
wholly to the Council. 

What now is the Council, through which every act of the 
Crown must be done in order to be clothed with legal 
validity 1 Nominally, it is, next to the Crown itself, the 
oldest institution of the English constitution, viz; the Privy 
Council. Really, it is only that part of the Privy Council 
which is known in common parlance as the Cabinet. What 
then is the Cabinet .■' It requires some boldness to under- 
take a definition or a description of this body after so learned 
a man as Professor Dicey has said, " that while the Cabinet is 
a word of every-day use, no lawyer can say what a cabinet 
is." ^ Bagehot, however, is not so modest as Professor Dicey. 
He has undertaken to define the Cabinet. He calls it, first, 
" a board of control chosen by the legislature, out of persons 
whom it trusts and knows, to rule the nation";* and, again, 

1 Blackstone, Commentaries on the Laws of England, Bk. I, p. 269. 

2 Anson, Law and Custom of the Constitution, Part I, p. 305. 
8 Dicey, The Privy Council, p. 68. 

* Bagehot, The English Constitution, p. 81. 
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he designates it, " as a combining committee, a hyphen which 
joins, a buckle which fastens, the legislative part of the state 
to the executive part of the state." ^ Only one of these pro- 
positions, the first, is a definition of what the Cabinet is. The 
other is a statement, rather, of one of the most important 
things which it does. I do not think either the definition or 
the statement satisfactory. Professor Gneist calls the Cabinet 
the Council of Ministers, i.e. those members of the Privy 
Council, who are the heads, for the time being, of the execu- 
tive departments.^ This, however, is merely a statement of its 
composition. Todd refers to, rather than defines, the Cabinet 
as the connecting link between the Crown and Parliament.^ 
This is again only a statement of one of the chief things 
which it accomplishes. We must regard the Cabinet from 
the threefold standpoint of history, composition, and powers, 
before we can gain a conception of it in any degree adequate. 
I. Historically the Cabinet sprang from the Privy Council. 
It is almost impossible to follow minutely the genesis of this 
most curious and powerful organ. We can, however, indicate 
the chief stages in its development. The Privy Council was 
originally composed of members chosen by the Crown and 
dismissed by the Crown at pleasure. By its advice and 
through its aid, the Crown governed in every direction.* The 
rise of the regular courts of law in the twelfth century, and 
pf the Parliament in the thirteenth and fourteenth centuries, 
withdrew from it, in an increasing degree, the judicial and the 
legislative functions, but left it in possession of its adminis- 
trative functions.® It regained much of its other and earlier 
powers through the energy of the Tudors, but by the middle 
of the Stuart regime it had become essentially an administra- 
tive organ, though possessed still of many fragments of the 

1 Bagehot, The English Constitution, p. 82. 

^ Gneist, Das englische Verwaltungsrecht, S. 660. 

* Todd, Parliamentary Government in England, vol. i, p. 3. 

1 Dicey, The Privy Council, p. 6. » Ibid. p. 8 ff. 
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legislative and judicial powers. The attempt of the Stuarts 
to restore to it its ancient prerogatives brought the revolution 
of 1640-88, which fixed upon it definitely its administrative 
chjiracter, though still leaving to it some of the fragments of 
the legislative and judicial powers. 

During the Tudor period it had suffered at least two 
important changes in its internal organization. Down to 
that epoch, it was customary for every branch of its business 
to be transacted by the whole body. In the year 1553, 
King Edward VI separated the Council into five commis- 
sions, or committees, and assigned a distinct branch of the 
public business to each.^ These committees are the earliest 
forms of the present ministerial or executive departments. 
The other change wrought by the Tudors was the intro- 
duction into the Council of the private secretaries of the 
King or Queen regnant, as mediators of all the business 
between the Crown and the Council.^ It is easy to see how 
the attachment of a secretary to each of the committees of 
the Council would create ministerial departments, with a 
secretary at the head of each as the channel of communication 
between each and the Crown. I cannot assert that this was 
actually the course of the development, but it appears to me 
very probable. Under such a form of organization the unity 
of the administration would be expressed only in the Crown. 
The administration would be independent and monarchic. 
The full Council would not be much more than a debating 
society. The way was now open, however, for the Crown to 
create a new unity within the Council, if it should choose to 
do so, by bringing together, as a single and separate body, 
the secretaries or heads of the executive committees of the 
Council. It was something of this sort that Charles II did 

1 Dicey, The Privy Council, p. 39; Todd, Parliamentary Government in Eng- 
land, vol. i, p. 91. 

2 Dicey, The Privy Council, p. 40; Todd, Parliamentary Government in Eng- 
land, vol. i, p. 91. 
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in the year 1679.^ ^^ desired to get rid of the endless 
debates in the full Council, and do the public business with 
more ease, secrecy and despatch. He did not feel able 
to dispense with the Council altogether and govern through 
the separate heads of the departments, so he formed a 
cabinet, or lesser Cnum iil, out of the heads of the ministerial 
departments, adding a very few others, high in his con- 
fidence, whom we would now designate as ministers without 
portfolios, and began the transaction of the public business 
with and through them alone. At first this was felt to be a 
dangerous innovation, and two attempts at least were made 
to restore the Council to its former position. Both failed, 
simply because the Cabinet proved itself to be much better 
adapted to the wants of practical administration than the full 
Council.^ 

If the change from administration by the full Council to 
administration by the Cabinet meant danger to political 
liberty, this danger must be met in some other way than by 
the restoration of the powers of the Council. King William 
III led the way to the solution of the question when he 
took his ministers from among the dominant party in the 
Parliament. His intention in having the Crown represented 
in the Parliament by ministers who were the leaders of the 
majority, at least in the House of Commons, was undoubtedly 
to gain a strong hold upon the Parliament and secure a more 
ready and generous vote of supply to the Crown. What he 
really did was much more than this : it was to lay the ground- 
work both for the responsibility of the Ministry or Cabinet 
to the House of Commons and for party government.^ He 
seems to have subsequently discovered these tendencies him- 
self. He abandoned the policy in the later years of his reign. 
The policy, however, was one demanded by the spirit and 

1 Dicey, The Privy Council, p. 65. 

2 Hallam, Constitutional History of England, vol. iii, p. 185 ff. 
^ Todd, Parliamentary Government in England, vol. i, p. iii ff. 
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conditions of the age. It reappeared under the Hanove- 
rians;^ and since 1832 it has been the unquestioned custom 
of the constitution. 

2. The Cabinet is. therefore, now rompnserl of the heads 
of the e xecutive departmen ts, selerteH frnm among 1-he mpm- 
bers of Parliament and belong-ing to the par ty in the House 
of Commons dominant for the time being. ^ The Crown 
selects the Prime Minist-er^ s and the Prime Minister selects 
the other y iembers* It is possible, but not usual, to intro- 
duce a few persons into the Cabinet without portfolios. All 
persons, upon becoming cabinet ministers, become thereby 
privy councilors,® if they are not already such, even though 
the position in the Cabinet should have been held for but a 
single instant, and they hold their membership in the Privy 
Council, like all other councilors, for the life of the King 
or Queen appointing them, and for six months after the 
decease of the said royal person, unless their tenure be termi- 
nated earlier by their own decease or by royal dismissal.^ 

3. The most important standpoint, however, from which 
to view the Cabinet, the standpoint from which the best 
comprehension of its essential character may be attained, 
is that of its powers over, and relations to, both the Crown 
and the houses of Parliament. I will first state what these 
powers and relations are, and then seek the principle upon 
which they rest. 

The Cabinet may demand of the King or Queen regnant 
the whole power of the Crown in every direction, and the 
royal person must confer it.'^ The Cabinet may require the 
Crown to pack the House of Lords to its liking, and to dis- 
solve the House of Commons, and the Crown must give ear 

1 Todd, Parliamentary Government in England, vol. i, p. II2. 

^ Gneist, Das englische Verwaltungsrecht, S. 660 ff. 

' Todd, Parliamentary Government in England, vol. i, p. 327. 

* Ibid. vol. i, p. 324. 5 Ibid. vol. i, p. 323. 

^ Bowyer, Constitutional Law of England, p. 125 ff. 

' Bagehot, The English Constitution, p. 80. 
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thereto, and can now hardly be said to have the power to 
refuse.^ 

The Cabinet may be dismissed by the Crown ; but if it 
be sustained by the House of Commons, it must be reinstated 
by the Crown. The only possible escape of the Crown from 
this immediate result is to effect dissolution of the Commons 
through another Cabinet, formed out of persons supported 
by the minority party in the House of Commons ; but if the 
newly elected house sustain the policy of the old Cabinet, it 
must then be reinstated, in principle, if not in personnel. 

Finally, the Cabinet is responsible to the House of Com- 
mons for the use which it makes of the royal powers ;^ but it 
may escape its responsibility to the immediate House of 
Commons by requiring the Crown to dissolve that house. 
Appeal is then made to the electors to choose a new house 
upon the issue between the Cabinet and the old house. It 
is to the new house alone that the Cabinet owes uncon- 
ditioned obedience. 

Now what must be the essential character of an organ pos- 
sessing such powers .■• It cannot be representative of the 
Crown merely, although- its members are formally appointed 
by the Crown ; for it can exercise compulsion over the Crown. 
It cannot be representative of the House of Commons, merely, 
or of both houses of the Parliament ; for it can exercise com- 
pulsion over both houses of the Parliament. Bagehot says 
that the Cabinet is chosen by the legislature,^ and proceeds 
to argue from this that it is the creature of the legislature. 
It seems to me that both the proposition and the inference 
are erroneous. There certainly is no formal election of 
the Cabinet or the Prime Minister by the legislature or by 
the House of Commons. The only election which takes 
place is in and by the constituencies of the House of Com- 

1 Bagehot, The English Constitution, pp. 83, 297. 

^ Todd, Parliamentary Government in England, vol. i, p. 495. 

^ Bagehot, The English Constitution, p. 81. 



The Crown of Great Britain. 215 

mons. The members of the Cabinet, if elected at all, are 
elected by the original holders of the suffrage. The holders 
of the suffrage simply designate the party which shall gov- 
ern ; and the Crown formally calls the generally acknowledged 
chiefs of that party, whether they be elected or hereditary 
legislators, to conduct the administration. Now the suffrage- 
holders, when electing a House of Commons upon the issue 
of a new governmental policy, are in the British system the 
state. Why, then, do we not say that the state, rather 
than the legislature, chooses the Cabinet, and that the Cabi- 
net represents the state rather than the Parliament or the 
House of Commons viewed simply as legislature .' This view 
of the Cabinet, as immediate representative of the state, 
and this view only, explains satisfactorily its dominant posi- 
tion over both the Crown and the Parliament, and its greater 
need to maintain "rapport" with the suffrage-holders than 
with the majority in the House of Commons. 

This view will also explain several other things which 
commonly perplex the student of the English constitution. It 
explains how Parliament has been able to .preserve its integ- 
rity under a rule which permits less than one-tenth of the 
members in the House of Commons, and less than one- 
hundredth of the members in the House of Lords, to be 
deemed regular quorums and to do the business of legislation. 
The Cabinet represents the majority quorum ; and it is the 
control of all legislation by the Cabinet which prevents all 
dangers from the minority quorums in the houses ; but in 
the English system, the majority quorum, chosen upon a 
cabinet issue, is the state. 

I am aware that this theory of the Cabinet is novel, and I 
fear that, like most new things, it may be crude. But the cur- 
rent theories are admittedly unsatisfactory ; and if the view 
here presented be accepted as containing a greater share of 
truth, I shall gladly leave to others its better formulation. 
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CHAPTER III. 

THE CONSTRUCTION OF THE EXECUTIVE IN THE GOVERNMENT 
OF THE UNITED STATES. 

I. The Election of the President and^ Vice-President. 

This process is separated into two parts by the constitu- 
tion. The first part relates to the election of the electors ; 
the second, to the election of the President and Vice-Presi- 
dent by the electors. 

I. The constitution commands that "each State" (com- 
monwealth) " shall appoint, in such manner as the legislature 
thereof may direct, a number of electors equal to the whole 
number of senators and representatives to which the State " 
(commonwealth) "may be entitled in the Congress."^ 

The appointment of the electors from each commonwealth 
is thus made wholly and exclusively subject to the direction 
and control of the legislature of the commonwealth, unless 
limited by some other clause of the constitution. So far as 
this clause is concerned, the legislature of the commonwealth 
might order the election of the electors by universal suffrage 
or by a restricted suffrage, directly or indirectly, by dis- 
trict ticket or general ticket, by single or cumulative vote ; 
or it might authorize the executive of the commonwealth to 
appoint them ; or it might choose them itself ; or cause them 
to be selected by any person and in any manner which it 
might deem suitable. It may, and it alone can, direct how a 
disputed election of the electors or of any one of them shall 
be determined. It may, and it alone can, determine the 

1 United States Constitution, Art. II, sec. i, § 2. 
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qualifications of the electors, outside of the one qualification 
prescribed by the constitution, viz; that they shall hold no 
office of trust or profit under the United States.^ Up to 
the point of the completion of the election of the electors 
the legislature of the commonwealth has plenary and exclu- 
sive power conferred upon it by this provision of the con- 
stitution. Let us examine now if any subsequent clause 
of the constitution puts limitation upon the fulness of this 
power, or impairs its exclusiveness. 

First. The third paragraph, of the first section, of Article II, 
confers upon the Congress the power to fix the day of choos- 
ing the electors ; and Congress has fixed it on t he Tuesda y 
followin g the first Monday in November in every fourth ye ar 
succeeding every election o f the PreRidpnt and Virp-Prpsi- 
dent. ^ This day must by the constitution be one and the 
same for the whole United States. 

Second. The principle of the fifteenth Amendment cer- 
tainly applies to every election which may be held within 
the United States. If, therefore, the legislature of the com- 
monwealth orders the presidential electors appointed by the 
commonwealth to be chosen by popular election, it cannot 
disqualify any citizen of the United States resident within 
the commonwealth from voting for them on account of his 
race, his color, or his previous status in respect to freedom 
or servitude. 

Third. Article XIV of the Amendments also contains a cer- 
tain restriction upon the commonwealth legislatures in respect 
to this subject. It declares : " When the right to vote at any 
election for the choice of electors for President and Vice- 
President of the United States, representatives in Congress, 
the executive and judicial officers of a State " (commonwealth), 
" or the members of the legislature thereof, is denied to any 
of the male inhabitants of such State " (commonwealth)^ " or 

1 United States Constitution, Art. II, sec. i, § 2. 

2 United States Revised Statutes, sec. 131. 

8 Being twenty-one years of age and citizens of the United States. 



2i8 The Constitution of the Executive. 

in any way abridged, except for participation in rebellion or 
other crime, the basis of representation therein shall be 
reduced in the proportion which the number of such male 
citizens shall bear to the whole number of male citizens 
twenty-one years of age in such State " (commonwealth). ^ 

This clause has led some students of the constitution to 
claim that the presidential electors must be chosen by popular 
election ; i.e. that the legislature of the commonwealth has 
no power to order their selection in any other manner. The 
declaration in the original provision that each "State" (com- 
monwealth) shall appoint the electors appears also to support 
this view. It is argued that the " State " (commonwealth) is 
the people, not the legislature. But I think this is fallacious. 
No one, I think, would claim that this clause of the fourteenth 
Amendment orders the judges of a commonwealth to be elected 
by the voters, and yet it certainly does if it requires the presi- 
dential electors to be so chosen. I take it that this clause 
simply means that, when the legislature of the commonwealth 
commands the appointment of presidential electors by popular 
election, then it must follow the rule of suffrage indicated 
in this clause or suffer the reduction of the number of electors 
from the commonwealth, in proportion as the rule of suffrage 
which it ordains narrows the suffrage indicated in this clause. 
Thus far, and thus far only, is the full power of the legisla- 
ture of the commonwealth over the election of the presidential 
electors modified by this provision. 

As to the argument that the commonwealth must appoint 
the electors and that the commonwealth is the people, I 
will only say that the people can be the commonwealth 
only when politically organized. It will hardly be claimed 
that the people as organized in the voting precincts are 
the commonwealth. At the time of the formation of the 
constitution, the people of a commonwealth were regarded as 

1 United States Constitution, Amendments, Art. XIV, sec. 2. 
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organized, if at all, in the legislature of the commonwealth. 
The organization of the people of the commonwealths in gen- 
eral conventions was commanded by the constitution for the 
purpose of ratifying the constitution and subsequent amend- 
ments to it. The people of the commonwealths organized in 
general conventions had also framed the governments of the 
commonwealths. We might call these conventions the ex- 
traordinary organizations of the people. The legislature was 
certainly regarded as the ordinary organization of the people 
of a commonwealth. What was meant by the phrase : " Each 
State" (commonwealth) "shall appoint," was that in each 
" State " (commonwealth) shall be appointed. The original 
resolution upon this subject proposed to charge the legislatures 
of the commonwealths, expressly, with the duty of choosing the 
presidential electors themselves.^ The change of language was 
undoubtedly caused by the states-rights sensitiveness about 
too exact directions being issued to the commonwealth legis- 
latures. There was certainly no intention of making the 
appointment of the presidential electors subject to popular 
election. I Jhink it is evident, that the framers were an xious 
to__a vpid this . The well-known fact that in several of the 
commonwealths the legislatures chose the presidential electors 
at the first election and for a considerable period afterwards, is 
certainly good evidence of the general opinion of the meaning 
of the phrase, " Each St ate " (commonwealth) " shall appo int" 
It appears to me manifest, therefore, that the original intention 
of the constitution was to invest the legislatures of the com- 
monwealths with plenary power over the appointment of the 
presidential electors, except as to the time of their appoint- 
ment, and to exclude not only any interference of the general 
government in this sphere, but also any interference, not 
permitted by the legislature, on the part of any other organ 
of the commonwealth. If, however, the general convention 

1 Elliot's Debates, vol. i, p. 217. 
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of a commonwealth should undertake to make provision in 
the organic law of the commonwealth for the election of the 
presidential electors in opposition to the will of the legislature, 
and if the proposition of the convention should be ratified in 
the manner provided in the organic law of the common- 
wealth for making such propositions valid parts of its organic 
law, it is somewhat difficult to see how the legislature of the 
commonwealth could defeat the same, except by failing to 
provide the means and measures for carrying out the elections 
by the persons and in the manner ordained by the organic 
law. It is true that the organic law might itself provide the 
means and measures in sufficient detail and address its com- 
mands for the execution of the same to the executive power 
of the commonwealth. If so, the only independent means 
possessed by the legislature to defend the power conferred 
upon it by the constitution of the United States would fail. 
Whether then, as a last resort, the legislature of the com- 
monwealth could appeal to the general government to protect 
it in the possession^of this power against any other organ of 
the commonwealth calling itself the " State " is a new ques- 
tion. The legislature might, by choosing a set of electors 
itself, or ordering them chosen in some other way than that 
ordered by the organic law of the commonwealth, cause two 
sets of returns to be sent to the Congress and thus raise the 
question. The Congress would then be in position to deter- 
mine which were the true electors ; i.e. it would be in posi- 
tion to determine whether there is any organization of a 
commonwealth, outside of the legislature thereof, which is 
empowered by the constitution of the United States to ap- 
point presidential electors, unless authorized thereto by the 
legislature of the commonwealth. Such a determination by 
the Congress, however, would not be a law. It would be only 
a decision in a particular case. It would not, therefore, be 
binding upon a succeeding Congress or even upon the same 
Congress in another case. 
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I do not think it can be successfully gainsaid that the 
legislative department of the general government has the 
power to define the word " State " in this connection and in 
every other connection in which it occurs in the constitution 
of the United States. The constitution itself does not de- 
fine the word. Any word used in the constitution and not 
defined thereby, may be defined, primarily, by the legislative 
department, and this definition will be ultimate as well as 
primary, unless the judicial department should revise it. It 
would also be the law of the land until the judicial depart- 
riient should revise it. It is most likely, however, that the 
judicial department would refuse to interfere with the legis- 
lative definition on the ground that the question is one purely 
of politics. It would thus seem that in this question the legis- 
lature of the general government is the arbiter. It is not a 
controversy which is at all likely to arise, but should it do so, 
it will go to the very foundation of our whole political system. 

2. From the completion of the "appointment" of the 
electors forward, the process is no longer subject to regu- 
lation and control by the commonwealths or the legislatures 
thereof. What the constitution of the United States does 
not, thereafter, itself regulate in detail, must be regulated by 
the organs of the general government. 

The constitution commands the electors to meet in their 
respective commonwealths upon a day which the Congress ' 
may determine (and which Congress has fixed upon the_ 
S^econd Monday in Janu ar y snrreeHing their appointment ), 
and to vote by ballot for President and Vice-President, one 
of whom at least shall not be an inhabitant of the same 
commonwealth with themselves.^ The constitution further 
commands "that the electors shall name in their ballots the 
persons voted for as President, and in distinct ballots the 
persons voted for as Vice-President ; and that they shall make 

1 United States Constitution, Amendments, Art. XII, i ; Ibid. Art. II, sec. I, 
§ 3; United- States Statutes at Large, vol. 24, p. 373. 
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distinct lists of all persons voted for as President and of all 
persons voted for as Vice-President and of the number of 
votes for each, which lists they shall sign and certify, and 
transmit sealed to the seat of government of the United 
States, directed to the President of the Senate." ^ This 
language seems exact enough and comprehensive of every 
detail ; but it has not been found in practice to be entirely 
. sufficient. The Congress has felt it necessary to elaborate 
I this part of the procedure still more minutely. 

Congress requires the governor of each commonwealth 
to furnish to the persons duly chosen electors three copies 
of the certificate of their election, and orders the electors to 
make out three lists of all the votes given by them for Presi- 
dent and Vice-President, and to attach to each of these lists 
one copy of this certificate of their election, and to seal them 
and certify upon them that they contain all of the votes of 
the commonwealth for President and Vice-President, and to 
transmit one set of these papers, forthwith after the second 
Monday in January upon which they shall give their votes, to 
the President of the Senate, by a messenger appointed in 
writing under their hands or the hands of a majority of them, 
and to transmit another set, at the same time, to the Presi- 
dent of the Senate, by mail, and to deposit the third set with 
the judge of the district in which the electors shall assem- 
■ ble ; and orders the Secretary of State of the United States 
to send a special messenger to the said judge to obtain this 
list, in case neither of the other two shall have been received 
at the seat of government on or before the fourth Monday 
of the month of January in which the electors shall have held 
their meeting.^ 

The Congress furthermore commands the governor of each 
commonwealth to transmit, so soon as practicable after the 

' United States Constitution, Amendments, Art. XII, § i. 
2 United States Revised Statutes, sees. 137, 138, 139, 140: United States Stat- 
utes at Large, vol. 24. p. 373; Ibid. vol. 25, pp. 613, 614. 
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conclusion of the appointment of electors in the said com- 
monwealth, under the seal of the commonwealth, to the Sec- 
retary of State of the United States, a certificate containing 
the names of the persons chosen electors and the canvass of 
the votes cast for each person voted for. Furthermore, in 
case there shall have been a disputed election of the presi- 
dential electors or in regard to any one of them in any com- 
monwealth, and the said dispute shall have been determined 
six days before the meeting of the electors of said common- 
wealth, by organs and according to a procedure prescribed 
by the laws of the said commonwealth existing upon the day 
of the determination of the dispute, the governor of the said 
commonwealth is commanded by the Congress to transmit, 
so soon as practicable, to the Secretary of State of the 
United States, under the seal of the said commonwealth, a 
true and full account of the whole procedure. 

Finally, the Congress has ordered the Secretary of State 
of the United States to publish these several certificates 
in full, upon receipt of the same, in such public newspaper 
as he shall designate, and to transmit copies of them in full 
to the Congress at the first meeting of the same after he 
shall have received them.^ 

The constitution then ordains that "the President of the 
Senate shall, in the presence of the Senate and House of 
Representatives, open all the certificates, and the votes shall 
then be counted." ^ 

It is curious that at this most critical stage of the whole 
procedure the language of the constitution should be so scant 
and vague. The framers, certainly, did not foresee the point 
upon which the strain would come, and if they had foreseen 
it, it is not certain that they would have been able to have 
made successful disposition of the difficulties which it pre- 
sents. Their descendants have been groping for the solu- 

^ United States Statutes at Large, vol. 24, p. 373. 

2 United States Constitution, Amendments, Art. XII, § I. 
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tion of the problem during nearly a century and have hardly 
yet found it. 

The fourth section of the statute of February 3, 1887,^ the 
first three sections of which I have cited above, professes to 
regulate in detail this most important part of the process. 

(a) It fixes the time of the meeting of the Congress for 
the count at one o'clock p.m. on the second Wednesday in 
February succeeding the meeting of the electors, (b) It 
designates the place as the hall of the House of Represen- 
tatives, (c) It ordains that the bureau of organization shall 
consist of the President of the Senate as the presiding officer 
and four tellers, two appointed by each of the Houses pre- 
vious to their joint meeting. {d\ It orders that the President 
of the Senate shall open all certificates and papers purporting 
to be certificates in the alphabetical order of the common- 
wealths beginning with the letter A, and shall hand them 
to the tellers ; {e) that the tellers shall read the same in the 
presence and hearing of the two Houses ; and (/) that upon 
the reading of any such paper the President of the Senate 
shall call for objections, if any. {g) It provides that all 
objections shall be made in writing, shall state clearly and 
concisely and without argument the ground thereof, and, 
in order to be received, must be signed by at least one 
member from each House, {h) It commands that, after 
all objections so made to any vote or paper from a com- 
monwealth shall have been received and read, the Senate 
shall thereupon withdraw from the hall of the House of 
Representatives and, in separate meeting, consider and 
decide upon the received objections; and that the House 
of Representatives shall likewise, in separate meeting, con- 
sider and decide upon the received objections, (i) It orders 
that, when the two Houses have voted upon the question 
or questions contained in the received objections, they shall 

^ United States Statutes at Large, vol. 24, p. 373 ff. 
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immediately meet, and the presiding officer shall then an- 
nounce the decision of the questions submitted. (7) It 
prescribes that no electoral vote or votes from any com- 
monwealth from which but one return has been received 
shall be rejected, provided the same shall have been given 
by electors whose appointment has been certified to in the 
manner above explained, and provided the votes given by 
such electors shall have been regularly given ; but that in 
case both Houses of the Congress shall have decided, by 
separate vote, that the electors making the return have 
not received the lawful certification above described, or 
have not given their vote or votes for President and Vice- 
President regularly, then such vote or votes may be rejected 
by the concurrent resolution of the two Houses. (/^) It 
prescribes that, in case mor-e than one return or paper pur- 
porting to be a return shall have been received from a 
commonwealth by the President of the Senate, aind a deter- 
mination as to who are the true electors of the commonwealth 
shall have been reached by an authority or tribunal within 
the commonwealth six days before the meeting of the electors 
of the commonwealth, and in accordance with the laws of 
the commonwealth in force upon the day when the said 
determination was made, then that return shall be received 
and the votes contained therein counted which have been 
given by those electors, or their lawful substitutes or 
successors, whom such determination shows to have been 
appointed ; provided the votes of these electors for President 
and Vice-President shall have been regularly given. It is 
not expressly stated in this period of the section that, if 
the two Houses in separate assembly decide that such 
electors have not given their votes regularly, they may 
by concurrent action reject those votes, though it is to be 
presumed that such is the meaning of the law. The lan- 
guage of this paragraph is very confused, almost unintelli- 
gible ; and since we have as yet had no actual precedents 
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of interpretation, there are several points concerning which 
our predications cannot claim the attribute of certainty. 
{I) It prescribes that in case more than one return or paper 
purporting to be a return shall have been received from a 
commonwealth by the President of the Senate, and conflict- 
ing determinations as to who are the true electors of the 
commonwealth shall have been made by different authorities 
or tribunals within the commonwealth, each claiming to be 
the true authority or tribunal for the making of such deter- 
mination, then the two Houses of Congress, acting in 
separate assembly, may by concurrent agreement determine 
which are the true and legal electors of the commonwealth ; 
but if they disagree as to this, then the vote of the com- 
monwealth shall not be counted. Here again it is not 
expressly stated that, if they agree upon the persons to be 
regarded as the lawful electors of the commonwealth and 
also agree that they have not given their votes regularly, 
they may by concurrent resolution refuse to count the vote 
of the commonwealth, though this is again to be inferred. 
(w) It prescribes that in case more than one return or paper 
purporting to be a return shall have been received from a 
commonwealth by the President of the Senate, and no 
determination as to who are the electors of the common- 
wealth shall have been made in the commonwealth as 
provided in this act, but one set of the electors making 
a return of the electoral votes of the commonwealth shall 
have the certificate of the executive of the commonwealth, 
under the seal thereof, to their appointment, then the votes 
given by such electors shall be counted, unless the two 
Houses in separate assembly decide by concurrent resolution 
that such electors are not the lawful electors of the com- 
monwealth or have not given their votes regularly or law- 
fully for President and Vice-President. In this case the two 
Houses may, furthermore, by concurrent resolution declare 
the electors not furnished with the certificate of the executive 
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of the commonwealth to their appointment, to be the true 
and lawful electors of the commonwealth, and the votes of 
such electors must be counted unless the two Houses con- 
currently resolve that these electors have not given their 
votes regularly for President and Vice-President and concur- 
rently decide to reject them, in) It prescribes that in case 
more than one return or paper purporting to be a return 
shall have been received from a commonwealth by the 
President of the Senate, and no determination as to who 
are the electors of the commonwealth shall have been made 
in the commonwealth as provided in this act, and neither 
set of the electors making returns shall be furnished with 
the certificate of the executive of the commonwealth to their 
appointment, then the two Houses may, acting separately, 
by concurrent resolution determine who are the lawful elec- 
tors of the commonwealth, and the votes of such electors 
shall be counted unless the two Houses by concurrent reso- 
lution decide that such electors have not given their votes 
regularly or lawfully for President and Vice-President and 
resolve to reject the same. If, in this case, the two Houses 
cannot agree as to who are the lawful electors of the com- 
monwealth, no vote or votes from the commonwealth can 
be counted, {p) Lastly, it commands that the tellers shall 
make lists of the votes as they shall appear from the certifi- 
cates as opened by the President of the Senate, when no 
objections have been made, and as they shall appear from 
the decisions of the two Houses made according to this law 
and announced by the presiding officer upon reunion of the 
two Houses, when objections have been duly raised ; and 
that the votes, having been ascertained and counted in the 
manner and according to the rules provided in this act, shall 
be delivered to the President of the Senate, who shall there- 
upon announce the state of the vote, which announcement 
shall be deemed a sufficient declaration of the persons, if 
any, elected President and Vice-President, and together with 
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a list of the votes shall be entered on the journals of the two 
Houses. 

The first thing which strikes the uninitiated reader of this 
section as strange and peculiar is the apparently changeable 
organization of the Congress when counting the electoral 
vote, and when hearing it counted. Apparently, when listen- 
ing to the count, Congress is a joint national assembly, con- 
sisting of the members of the two Houses. One person is 
made the presiding officer. He is called sometimes the 
President of the Senate, but sometimes also simply the pre- 
siding officer. He is vested with the power to keep order 
in the united assembly, and he reads the decisions (upon ob- 
jections to votes) which both the House of Representatives 
and the Senate make in separate assembly. On the other 
hand, so soon as the passive state is laid aside and the active 
assumed, this apparently simple body becomes two bodies 
with independent and possibly confficting wills and organs. 
This strange organization is the product of two con- 
flicting principles of constitutional law. The one is the 
proposition that the constitution itself provides for the 
counting of the electoral vote ; and the other is that the 
constitution vests in Congress the power to provide by legis- 
lation for the count of the vote. The first proposition, 
although Senator Sherman ^ gave the great weight of his 
opinion against it, was supported by the Senate as its defence 
against the tendency of the House to organize, by legisla- 
tion, a single body for counting the electoral vote, consisting 
of the members of the two Houses, in which the senators 
would be overwhelmed by the far more numerous repre- 
sentatives. The second proposition was held by a large party 
in the House, large enough to carry through the House, in 
the forty-eighth Congress, a bill to constitute the two Houses 
a joint convention to count the electoral vote;^ although 

J Congressional Record, vol. 17, p, 817. '^ Ibid. vol. 15, pp. 5076 & 5557. 
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during the course of the debate upon the bill both Mr. Eaton 
and Mr. Pryor abandoned their own constitutional ground, 
and undertook to turn the argument of the Senate against 
itself by occupying the Senate's position. Mr. Eaton declared 
that in his opinion the constitution vests in the House of 
Representatives the power to count the electoral vote in case 
of dispute, ^ and Mr. Pryor asserted that the constitution 
creates a joint convention of the two Houses for this pur- 
pose.^ The only wonder is that we did not get, as a compro- 
mise between these various theories, an organization more 
complicated and illogical than that above described. 

It seems to me that the constitutional principle upon which 
the House bill rested is the true one, viz ; that the constitution 
does not itself expressly provide for deciding disputes in regard 
to the counting of the electoral votes, but vests in Congress 
the power to provide for the case by legislation. Article I, 
section 8, paragraph 1 8, reads : " The Congress shall have 
power ... to make all laws which shall be necessary and 
proper for carrying into execution the foregoing powers, and 
all other powers vested by this constitution in the govern- 
ment of the United States, or in any department or officer 
thereof." This was the view taken by Senator Sherman. . 
Senator Garland also declared that in his opinion the consti- 
tution does not specifically and expressly provide for deter- 
mining disputes in regard to the count of the electoral 
votes ; ^ but his extreme states-rights political science would 
not permit him to accept the doctrine that the constitution 
generally and impHedly vests in the Congress the power of 
making provision for their determination. His view was that 
what is not to be found specifically and expressly in the con- 
stitution must be put there by constitutional amendment. 
This has an honest ring, but with our present method of 
amending the constitution it simply means stagnation. It 

1 Congressional Record, vol. 15, p. 5548- 
'^Ibid. vol. 15, p. 5102. ^ Ibid. vol. 13, p. 2648. 
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simply means that our public law shall never keep pace with 
the developments and requirements of our political science. 
It means the accumulation of error until nothing short of 
revolution can correct it. It means the congestion of the 
body politic until nothing but blood-letting can relieve it. It 
is therefore the petite morale over against the grande morale. 
His brethren in .the House certainly manifested greater states- 
manship than he upon this subject. His first proposition is, 
however, undoubtedly true, viz; that the constitution does 
not specifically and expressly provide for determining the 
conflicts over the electoral returns. It was certainly im- 
possible for the framers of the constitution to provide ex- 
pressly and specifically for the deterrnination of disputes 
whose causes they could not foresee, and to attribute such 
prescience to them is nothing but chauvinistic piety. We 
all know that, while the form of the electoral system which 
they created remains, the substance of it has become com- 
pletely changed, and that it is from this change that these 
disputes and controversies arise. The framers of the con- 
stitution undoubtedly meant that the President of the Senate 
should count the electoral votes, but in making the count 
they did not think of anything more than mere enumera- 
tion. They did not think of his ever being placed under 
the necessity of ascertaining what should be counted. They 
were, however, wise enough to know that they could not 
foresee all things, and therefore they wrote in the consti- 
tution that Congress should have power to make all laws 
necessary and proper to carry into execution all powers vested 
by the constitution in the government of the United States 
or in any department or ofificer thereof. A sound interpreta- 
tion of this clause cannot fail to accord to the Congress the 
power to make laws for carrying into execution this general 
and undefined power of the President of the Senate to count 
the electoral votes. Congress may therefore, by a law, cre- 
ate any tribunal it will for the determination of controversies 
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and conflicts in the counting of the electoral votes and make 
such determinations binding upon the President of the Sen- 
ate in the enumeration of the votes. ^ Whether that tribunal 
shall be the two Houses of Congress acting independently, 
or a convention composed of the members of the two Houses 
of Congress, or an equal number of representatives from the 
two Houses, or a court already in existence or created for the 
purpose, or any other body, — Congress may, nay must, de- 
termine by an act of legislation. It is only a question of 
practical politics, and not at all of constitutional powers. 

The failure of the Senate to comprehend, or its determina- 
tion to ignore, this view is what has produced the mixed and 
confused methods and procedures provided in this fourth sec- 
tion of the law under our consideration. 

When we come to examine these provisions in detail, we 
find several measures of very questionable wisdom and several 
points still left unsettled. 

First. The rule that the determinations made by a com- 
monwealth tribunal or authority in regard to controversies 
and contests concerning the appointment of electors cannot 
be reversed by the concurrent act of the two Houses appears 
to me to be unwise. No determination proceeding from a 
commonwealth should be made conclusive against the judg- 
ment of both Houses of the Congress in the counting of the 
electoral vote. In matters lilte this, the concurrent judg- 
ment of the two Houses of the Congress is the surest inter- 
pretation of justice and right which our political system 
affords ; and the claim that they have no constitutional right 
to determine the legal genuineness of any electoral vote sent 
to them under any form of certification by any commonwealth, 
on the ground that the constitution vests the appointment of 
the electors wholly in the commonwealth, confounds the pro- 
cess of the appointment or election with that of the count, 

1 Kent's Commentaries (12 edition), vol. i, p. 295. 
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and seeks to rob the power of counting of its most impor- 
tant element, vis ; the power of ascertaining what is to be 
counted. The constitution either vests in Congress the power 
to count the electoral vote or the power to provide by legis- 
lation for counting it. If the former proposition is true, 
then Congress cannot by legislation divest itself of the power 
of ascertaining and determining what is to be regarded as 
the true electoral vote of a state. If the latter proposition is 
true, then Congress may indeed by legislation designate a 
commonwealth tribunal or authority and vest the same with 
the power to determine, in first and last instance, all contro- 
versies and contests in regard to the appointment of electors ; 
but it would be most unwise to do so. Such a rule must be 
based upon the supposition that only the commonwealth in 
which the controversy or contest occurs has any important 
interest in its determination. It is the same sort of folly 
that was contained in the compromise measures of 1850, 
when it was imagined that the slavery question could be put 
to rest by putting its discussion out of the Congress. 

Second. The rule that no electoral vote or votes from any 
commonwealth from which but one lawful return has been 
received shall be rejected, seems to me to surrender too far 
the control of Congress over the counting of the vote. It is 
altogether conceivable that a commonwealth may make but 
one return, and yet that, in the election of the electors who 
sign the same, notorious fraud and terrorism may have car- 
ried the day. This rule cannot be justified except upon the 
assumption that the purity of presidential elections is matter 
solely or at least chiefly of commonwealth concern, and that 
the local consciousness of right and wrong in reference to 
this subject is rather to be trusted than the national. It 
seems to me that such assumptions need only be stated to 
be rejected. The constitution expressly provides a grave 
penalty for any such procedures within a commonwealth, and 
imposes upon Congress the duty of securing its enforce- 
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ment.^ When the bill went from the Senate to the House 
it contained the proper modification of this rule. It pro- 
vided that the concurrent act of the two Houses should 
prevail against a single return-,^ but the House struck out 
the modification and insisted upon the amendment as one 
of the indispensable conditions of its agreement to the bill.^ 
It will be remarked, however, in connection with this pro- 
vision, as with the previous one, that the law authorizes the 
two Houses by concurrent resolution to reject the votes of 
the electors for President and Vice-President if they agree 
that these have not been regularly given ; i.e., the two Houses 
cannot reject the return on account of fraud or defect in the 
election of the electors or in the determination of a contro- 
versy concerning the election of the electors, but they may 
do so on account of irregular action on the part of the elec- 
tors themselves in giving their votes for President and Vice- 
President. By implication it leaves in the two Houses the 
power by concurrent resolution to determine wherein irreg- 
ularity shall consist. This distinction is certainly a valuable 
one. It would be an unendurable surrender of the powers 
of Congress to so bind the two Houses that they could not 
by concurrent act prevent, for example, the electors from 
choosing a person for the presidency who should not have 
the qualifications for the office prescribed in the consti- 
tution. 

Third. The rule that, in case of conflicting returns and no 
determination made by the commonwealth according to the 
provisions of the act, the certificate of the executive of the 
commonwealth shall be held conclusive as to who are the 
true electors of the commonwealth, unless the two Houses 
shall by concurrent act resolve the contrary, is liable to 
abuse. It gives too much power over the presidential elec- 
tion into the hands of the executive of the commonwealth. 

1 Art. XIV, sec. 2. ^ Congressional Record, vol. l8, p. 29. 

' Congressional Record, vol. 18, p. 77. 
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He could easily procure the transmission of conflicting re- 
turns and then, in case of a difference of view in the two 
Houses, he could practically determine which of the returns 
should be received. The executives of the commonwealth 
have not shown themselves sufficiently immaculate to be in- 
trusted with powers so easy of manipulation. This provision 
did not exist in the bill as it went from the Senate to the 
House, but was introduced as an amendment by the House 
and made another conditio sine qua non of its acceptance of 
the bill.i 

Fourth. The rule that, in case of two or more returns sent 
in by two or more sets of electors, each authorized by a 
determination of the commonwealth made professedly in 
accordance with the provisions of the act, either House of 
the Congress may reject the vote of the commonwealth, is 
one of doubtful wisdom. When the bill was in the Senate, 
Mr. Evarts pointed out the fact that this provision would 
inure to the undue advantage of the House whenever the 
loss of the vote of the commonwealth affected the election, 
since the House could, by throwing out the vote of the 
commonwealth, bring the election into its own hands.^ This 
condition of things could easily be manufactured, of course ; 
and a House so disposed could easily defeat an election by 
the electors and substitute its own choice therefor. Mr. 
Hoar suggested that this could not happen, since, if the votes 
from a commonwealth should be thrown out, they must be 
deducted from the whole number of electoral votes in calcu- 
lating the majority necessary to a choice. The result of this 
might be the election of the other candidate by the electors, 
but it could not be to bring the election into the House of 
Representatives.^ But the assertion of Mr. Hoar that, when 
the votes of a commonwealth are thrown out, they are to be 
deducted from the whole number of the electoral votes in 

^ Congressional Record, vol. i8, pp. 30, 49, 77. 
'^ Ibid. vol. 17, p. 820. 3 jj,iii^ yoi i^^ p_ g2i. 
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calculating the majority necessary for a choice, was not at 
the moment, and is not now, the fixed and certain law of 
the land. It was only his conjecture, while Mr. Evarts, an 
equally weighty authority in the interpretation of constitu- 
tional law, held, as we have seen, the contrary view. Mr. 
Morgan suggested that the House might be deterred from 
such an act by the fact that the members from one more 
than one-third of the commonwealths can, under the consti- 
tution, prevent a quorum for the election of the President 
from assembling ; which would result in a failure of the 
House to elect, and would make the person chosen by the 
Senate as Vice-President, the President.^ But this again is 
crude reasoning. The constitution provides that a quorum 
of the House of Representatives to elect a President shall 
consist of members or a member from two-thirds of the 
commonwealths.^ Practically no Congress would be so 
constituted as to party affiliations that all the members from 
one more than one-third of the commonwealths would be 
opposed to a majority of the members from each of one less 
than two-thirds of the commonwealths. 

The criticism upon this rule will apply equally to the rule 
permitting either House to prevent the counting of the vote 
of a commonwealth from which several returns have been 
presented, when no determination has been made in the 
commonwealth according to the provisions of this act, and 
neither set of the electors making returns is furnished with 
the certificate of the executive ' of the commonwealth con- 
cerned. 

Fifth. The law fails to cover at least two points. It 
does not provide for the case where two persons, each claim- 
ing to be the true executive of the same commonwealth, issue 
certificates to different sets of electors, and no determination, 
according to section second of the act, shall have been made 

1 Congressional Record, vol. 17, p. 867. ^ Art. XII. 
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in the commonwealth. The analogies of the cases provided 
for would lead us to infer that the vote of the commonwealth 
should be rejected, unless the two Houses acting separately 
could agree as to which return should be counted ; but this is 
only conjecture. Furthermore, no provision is made in the 
law as to whether, when the vote of a commonwealth is re- 
jected, it is to be deducted from the whole number of elec- 
toral votes to which all the commonwealths are entitled, in 
determining the majority necessary to choose the President. 
The constitution declares that the majority necessary to elect 
shall be that of the whole number of electors appointed.-' If, 
when the vote of a commonwealth is rejected, it is to be 
assumed that the commonwealth has not appointed any elec- 
tors, then it would seem that such a commonwealth should not 
be regarded in computing the majority necessary to a choice ; 
but this again is conjecture. When two such able lawyers as 
Senators Evarts and Hoar disagree, as I have pointed out 
above, in regard to this matter, it certainly is to be concluded 
that there is necessity for greater clearness and exactness 
upon this point. 

The last three sections of the law, the fifth, sixth and 
seventh, prescribe rules of procedure in the joint meeting, 
and in the separate meetings, of the two Houses. The pur- 
pose of these is to prevent the protraction of the count 
beyond the day for the inauguration of the new President, i.e. 
to prevent interregnum. They ordain that, in the joint meet- 
ing, the President of the Senate shall have power to preserve 
order, and that no debate shall be allowed, and no question 
shall be put by the presiding officer except to either House on 
a motion to withdraw ; that such joint meeting shall not be dis- 
solved until the count of the electoral votes shall be completed 
and the results declared ; that when the two Houses separate 
to decide upon an objection that may have been made to 

•Art. XII. 
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the counting of any electoral vote or votes from any com- 
monwealth, or other question arising in the matter, either 
House may direct a recess until ten o'clock a.m. of the next 
calendar day, Sunday not counted, but that if -the counting of 
the electoral vote and the declaration of the result. shall not 
have been completed before the fifth calendar day next after 
the first meeting of the two Houses, no further or other recess 
shall be taken by either House ; that, in the separate meet- 
ings of the two Houses, eacn senator and each representative 
may speak to the objection or question not more than once 
and for not longer than five minutes, and that such debate 
shall not be permitted for a longer time than two hours, 
upon the expiration of which time it shall be the duty of 
the presiding officer of each House to put the main question 
without further debate. There is also provision for the 
seating of the two Houses and their ofificers which need not 
be recited for our purpose. 

These regulations are apparently exhaustive. So far as 
human wit can divine, they will probably prevent any failure 
of the Congress to reach its decision in regard to the count- 
ing of the electoral votes before the expiration of the existing 
presidential term ; i.e. they will remove this possibility of 
interregnum which, in one case at least, seriously threatened 
to occur. 

There is no doubt that the law disposes, in a complex and 
clumsy way indeed, of some of the difficulties in the counting 
of the electoral votes ; but it cannot be regarded as a solu- 
tion in principle of this great question. It is a makeshift, at 
best a compromise. Senator Hoar himself, who, with Sena- 
tor Edmunds, may be regarded as the originator of this law, 
conceded that a perfect regulation of this subject would 
require a common arbiter between the two Houses of the 
Congress, and agreed that the constitution confers upon the 
Congress the power to establish such an one by law ; but he 
cited the failure of all attempts as yet made upon that line 
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and concluded that practically it is impossible to secure any 
such provision.^ 

If, from the announcement of the state of the vote as made 
by the President of the Senate, it should appear that no per- 
son has received the votes of a majority of the whole num- 
ber of electors appointed, as required by the constitution for 
the election of the President,^ the constitution then provides 
that the House of Representatives of the Congress shall 
immediately elect the President by ballot, from among the 
three persons having the highest number of electoral votes 
for that office ; that for this purpose, a quorum shall consist 
of a member or members from two thirds of the common- 
wealths ; that the voting shall be by commonwealths, and 
that a majority of all the commonwealths shall be necessary 
to. elect. ^ Naturally the declaration of the result will be 
made by the Speaker of the House, though the constitution 
makes no provision upon this point. 

If, from the announcement made by the President of the 
Senate, it should also appear that no one has been chosen by 
the electors Vice-President, the constitution ordains that the 
Senate shall immediately elect the Vice-President from the 
two persons having the highest number of electoral votes for 
that office ; that for this purpose a quorum shall consist of 
two thirds of the whole number of senators, and that a ma- 
jority of the whole number shall be necessary to elect.* 
Naturally the announcement of the result will be made by 
the President of the Senate, though the constitution makes 
no provision Upon this point. 

The procedure in each House is regulated by each House 
for itself, under its power to establish its own rules of dis- 
cipline and procedure. 
- II. The Law of Succession to the Presidency — in case of 

^ Congressional Record, vol. 17, p. 1020. 

2 United States Constitution, Amendments, Art. XII, § I. 

' Ibid. 4 Ibid. 
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the failure to elect a President, or in case of his death, resig- 
nation, removal, or inability to discharge the powers and 
duties of the office. 

If there should be no election of a President, either by the 
electors or by the House of Representatives, before the expi- 
ration of the current presidential term, i.e. before the fourth 
day of March next following the meeting of the Congress 
for the purpose of counting the votes of the electors, and if 
there should be an election of a Vice-President, either by the 
electors or by the Senate before that time, the constitution 
provides that the person elected Vice-President should then 
after the fourth of March act as President.^ If there should 
be no election either of a President or of a Vice-President 
before the said fourth of March, the constitution does not 
indicate who shall act as President ; nor does it vest in any 
body the power to determine this question. There would, 
therefore, be interregnum, unless the existing President and 
Vice-President should resign before the expiration of their 
terms. Then, by a statute of Congress, the Secretary of 
State would become President, and would hold until a Presi- 
dent should be elected.^ This cannot be considered as any 
adequate regulation of this very important point. The con- 
stitution should provide that the existing President shall hold 
until a President shall be elected. 

If the President should die, resign, be removed, or become 
unable to discharge the duties of his office, the constitution 
then devolves the office upon the Vice-President.^ 

If both the President and Vice-President should die, resign, 
be removed, or become unable to discharge the duties of the 
presidency, the constitution empowers the Congress to make 
by law provision for the succession. Congress has covered this 
point by the statute of January 19th, 1886, naming the Secre- 

1 United States Constitution, Amendments, Art. XII, § I. 
* United States Statutes at Large, vol. 24, p. i. 
8 United States Constitution, Art. II, sec. 1 , § 6. 
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taries of State , of the Treasury , of War, the Attorney-Genera l, 
the Post master-G eneral, the Secretaries of the Navy , and of 
the Interior as the persons who, in such case shall succeed, in 
this order, to the duties and powers of the presidency,^ and 
hold until the disability be removed or a President be elected.^ 
The reasonable interpretation of this statute would be that 
if the disability should be removed from the Vice-President, 
but not from the President, the former would dispossess the 
Cabinet officer who should be acting as President ; and that 
if afterwards the disability should be removed from the 
President before the end of the term for which he was elected, 
the President would dispossess the Vice-President acting as 
President. This would be also the reasonable interpretation 
of the constitution upon this point. We have, however, no 
precedents to guide us upon this subject; and it is certainly 
a question whether, when the Vice-President once becomes 
President or acting President, he can be dispossessed by the 
person originally elected President. As I have just said, I 
incline to the view that he can ; but many publicists (perhaps 
I should say politicians) take the opposite view. 

The constitution has left one very important point in con- 
nection with this subject unprovided for, and has not author- 
ized any body to make provision covering the case, viz ; 
who shall determine when disability occurs or ceases . The 
decision of these questions certainly should not be left solely 
to the parties concerned in the succession. Either the 
Supreme Court or the Congress should decide them. They 
are primarily j udicial questions , and have no rightful con- 
nection with policy. Still, the determination of them may 
involve grave political consequences. If it should be left 
to the two houses of Congress, by concurrent resolution, to 
declare when disability happens and when it ceases, I think 
the solution of the question which best comports with the 
spirit of our institutions will have been reached. 

^ United States Statutes at Large, vol. 24, p. 1. ^ /^;^_ 
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III. The Presidential Term. 

This is fixed by the constitution at four years. ^ The date 
from which the term should be calculated is not expressly 
provided in the constitution. This date was fixed originally 
by an act of the Confederate Congress, passed September 
13th, 1788, appointing the first Wednesday of the fol- 
lowing March as the day upon which government under the 
new constitution should begin. The first . Wednesday in 
March of that year was the fourth day of March ; and, 
although as a fact the President was not inaugurated until 
the 30th of April, the 4th of March, 1789, was considered 
to be the legal beginning of the first presidential term, and 
therefore the 4th of March of every fourth year succeeding 
the year 1 789 is impliedly made by the constitution the be- 
ginning of every new term, even though during the course of 
the term the office should devolve upon a new person. Such 
person would hold only during the remainder of the term. 

There are now no p roy i.sions for the elertinn nf a PrpgiHpnt 
at_any other time than the regular quadrennial period . Stat- 
utory provisions for this purpose existed from March ist, 
1792, to January i6th, 1886. They were abolished by the 
statute of the latter date. Whether during the period of 
the existence of these provisions, a new election at some 
other time than the regular quadrennial period would have 
changed the date of the beginning of subsequent terms, is a 
question. I think it would have done so. I think the newly 
elected President would have been entitled by the consti- 
tution, to a full term of four years, from the 4th of March 
following his election, and would not have been limited to 
the completion of the term in which the vacancy occurred. 
The day and month of the year would have remained the 
same, but the year would have been changed. The Congress 
evidently holds this view.^ 

1 United States Constitution, Art. II, sec. I, § I. 

2 United States Revised Statutes, sec. 152. 
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I do not think that Congress now has the power to change 
either the day, month or year of the beginning of a presi- 
dential term, except by providing for a new election when 
vacancy occurs, during a term, in both the presidential and 
vice-presidential offices. The date of the beginning of the 
first term once fixed, the constitution requires that every new 
term should begin in four years from that date, unless a new 
election should take place at an irregular time on account of 
vacancy ; and a new date once fixed in this way, the succeed- 
ing dates would be again controlled by the constitution until 
another election at an irregular time, on account of vacancy, 
should again change the same. The wisdom of abolishing 
these provisions for irregular election can hardly be ques- 
tioned, and it is to be hoped that they will not be re-enacted. 

IV. The Qualifications for the Presidency. 

The constitution requires citizenship by birth within the 
country, i.e. birth within the country, of parents who are not 
extra-territorial persons. ^ Whether a natural born citizen 
who should become, by naturalization, a citizen of a foreign 
state, and who should subsequently regain citizenship of 
the United States, would then be eligible to the Presi- 
dency, is at least a question. A technical argument 
might be constructed to support the proposition that he 
would ; but I think the broader principles of public law and 
political science would incline to the negative. The Presi- 
dent is the representative of the interests of the country 
against foreign countries. His entire interests should be 
with his own country. Citizenship in a foreign state would 
be very likely to create ties which might divide his interests 
and his sympathies. 

The constitution furthermore requires residence for four- 
teen years within the country.^ There is no requirement 
that this time of residence shall be immediately previous to 
the election or that it shall be one single period. 

1 United States Constitution, Art. II, sec. I, § 5. 2 Ibid. 
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The constitution also requires that the President shall be 
thirty-five years of age.^ Whether the thirty-five years shall 
be measured to the date of the election of the electors, or to 
the date of the election by the electors or by the House of 
Representatives, or to the date of the assumption of the powers 
and duties of the office, is not fixed, either by the constitution, 
by statute or by custom. Natural reason would decide that 
the date of the election of the President by the electors as 
declared in the count, or by the House of Representatives, 
in case of the failure of the electors to elect, would be the 
proper point of time to which the age of the person should 
be reckoned. It is for the Congress, in counting the elec- 
toral vote, or for the House of Representatives, in electing, 
to enforce these qualifications ; and therefore the time of the 
performance of these acts appears naturally to be the time 
to which the age of the candidates should be reckoned. 

The constitution requires, lastly, that before entering upon 
the execution of the office of President, the elected person 
shall either swear or affirm that he will faithfully execute the 
office of President of the United States, and will to the best 
of his ability preserve, protect and defend the constitution of 
the United States.^ Whether this is to be regarded as a quali- 
fication necessary to entering upon the privileges, powers and 
duties of the office is a question. The language of the con- 
stitution seems to imply that it is. If this be true, then any 
President-elect, who should undertake to exercise the execu- 
tive powers before taking this oath or affirmation, should be 
regarded and treated as a usurper. This would be a radical 
and, I think, an excessive penalty, but I do not see how its 
infliction could be legally avoided. It seems to me that 
oath-taking as an induction to office ought to be regarded as 
a ceremony like coronation, desirable under certain circum- 
stances, but not an antecedent necessity to the validity of 
official acts. 

1 United States Constitution, Art. II, sec. i, § 5. ^ Ibid. § 8. 
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The constitution creates two disqualifications, viz; the 
holding of membership in either house of Congress at the 
same time with the holding of the office,^ and engaging in 
rebellion or insurrection against the United States or giving 
aid and comfort to the enemies thereof after having taken an 
oath, as a member of the legislature of the United States or 
of any commonwealth or as an officer of the United States 
or of any commonwealth, to support the constitution of the 
United States.^ The latter disquaftfication may be removed 
by "a vote of two-thirds of each house" of Congress.^ 
Whether a subsequent act of Congress repealing the act 
removing the disqualification would revive the disqualification 
is a question ; and if this be answered in the affirmative, a 
second question arises — whether the repealing act must be 
passed by a two-thirds majority. I do not think it was the 
intention of the framers of this provision that the Congress, 
after once removing this disability in any case or class of 
cases, should have any further power over the subject. It 
is very difficult however to dispose of the question in this 
manner. The dilemma illustrates the impolicy of vesting 
the legislature with the power to abolish, change or modify 
constitutional provisions. Such power should exist nowhere 
but in the general amending power ; i.e. in the sovereignty 
as organized within the constitution. If it be placed else- 
where, it will be sure to create uncertainty and confusion. 

V. The Rights and Privileges of the President. 

The President has the right to a compensation for his 
services, which the Congress fixes by statute, but which the 
Congress may not alter during the period for which he shall 
have been elected. He cannot within this period receive 
any other emolument from the United States or from any 
commonwealth.* The present compensation, as fixed by 

1 United States Constitution, Art. I, sec. 6, § 2. 

''■ Ibid. Amendments, Art. XIV, sec. 3. » Ibid. 

* Ibid. Art. II,. sec. i, § 7. 
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statute, is ;^ 50,000 per annum, together with the use, as a 
residence, of the executive mansion, and of the furniture 
and effects kept therein. ^ 

He is privileged from the jurisdiction of any court, magis- 
trate or body over his person. He cannot be arrested or 
restrained of his personal liberty by any body for anything, 
not even for the commission of murder. He is responsible 
to one body only, viz; the Senate of the United States, 
organized as a court of impeachment under the presidency of 
the Chief Justice of the United States. In the course of his 
trial before that body, which can be only upon the motion of 
the House of Representatives, he cannot be arirested or in 
any manner restrained, nor forced to appear in person before 
the tribunal, nor to give testimony, nor be deprived of any 
of his powers as President. These privileges exist up to the 
moment when judgment is pronounced against him. The 
judgment can condemn him only to removal from office and 
to disqualification from holding office in the future. After 
this judgment shall have been duly rendered, however, the 
President is stripped of all his official privileges and may be 
arrested, imprisoned, tried and condemned, as a common 
citizen, for any crime or misdemeanor committed while 
President. This is also true in case his descent from office 
should have been effected by resignation or the expiration 
of his term. In all cases the criminal statute of limitations 
ought not to begin to run in his favor until the moment of 
his descent from office. 

The principles of the presidential privilege, as I have thus 
stated them, are not expressly prescribed by the constitution, 
nor provided by statute, nor are they contained in any decision 
of the Court upon the case in point. They are simply the 
postulates of political science, which the constitution implies, 
which the Court apparently approves in the case of Mississippi 
V. Johnson,^ and some of which were followed in the only case 

1 United States Revised Statutes, sec. 153. ^u. S. Reports, 4 Wallace, 475. 
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of presidential impeachment which we have experienced. 
These postulates rest both upon natural reason and neces- 
sity. Democratic doctrinaires have tried to make it appear 
that such privileges can only spring from the monarchic prin- 
ciple that the " King can do no wrong " ; but their argu- 
mentation is a tissue of sophistry. All states have found 
it necessary to recognize the complete personal indepen- 
dence of the executive head of the government, and some of 
them have founded it upon the doctrine that the " King can 
do no wrong." But there is another and deeper principle 
than that of the immaculate character of the king, upon 
which both the monarchic doctrine and the republican doc- 
trine of the executive independence rest, viz; the necessary 
order of authority in every political organization. It is 
impossible to make the supreme executive head of the gov- 
ernment subject to process without ultimately destroying all 
power to execute process, i.e. without disorganizing the gov- 
ernment. It is impossible to make the executive head of the 
government of the United States subject to process without 
destroying the unity of the executive power, without placing 
a part of the power to execute the laws under the control of 
some other person than the President ; and this the consti- 
tution forbids, in that it vests the whole executive power in 
the President. It is impossible to execute any process upon 
the President of the United States should he resist it, for the 
constitution makes the whole machinery of execution subject 
ultimately to his command. Moreover, the constitution vests 
in the President the unlimited power of pardon, except for 
impeachment. He could therefore, if made subject to ordi- 
nary process of law, free himself by pardoning himself. From 
whatever standpoint we regard the question, we are forced to 
the conclusion that the President is personally inviolable, and 
that it is the presumption of law that he has done no wrong until 
the Senate, by a two-thirds vote, upon a prosecution instituted 
by a majority of the House of Representatives, expels him 
from the presidency. 
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There is no danger to the people in this principle. There 
would be great and constant danger in the opposite theory. 
Under the opposite theory, any magistrate might, at the 
instigation of any individual, cause interregnum or a devo- 
lution of the presidential office, thus defeating the will of 
the whole people in the choice of the President, and expos- 
ing the whole people to the danger of anarchy. Moreover, 
as I have said, the principle only suspends the powers of 
the courts to subject the President to process. Upon his 
descent from office he becomes immediately liable to prose- 
cution for every crime and misdemeanor committed while 
in office. There is but one process which he can escape by 
descent from office, viz; impeachment. Whether he can 
escape impeachment by resigning his office in the face of 
an impeachment, is a question. Upon technical grounds, it 
would appear that he can. The constitution, certainly, rec- 
ognizes the power of the President to resign at his own 
discretion ;^ and the statute of March ist, 1792, provides that 
the " only evidence of a refusal to accept, or of a resignation 
of the office of President or Vice-President, shall be an instru- 
ment in writing, declaring the same, subscribed by the person 
refusing to accept, or resigning, as the case may be, and 
delivered into the office of the Secretary of State." ^ The 
President may therefore resign at any moment ; and there 
is no body vested with the power to refuse the resignation. 
From the moment that he deposits his resignation in the 
office of the Secretary of State, he ceases to be an officer ; 
and when he ceases to be an officer he is no longer subject 
to the process of impeachment.^ He may thus avoid part 
of the penalty which the Senate might inffict in a con- 
demnation on impeachment, viz; disqualification from hold- 
ing office in the future. 

1 United States Constitution, Art. II, sec. i, § 5. 

2 United States Revised Statutes, sec. 151. 

' United States Constitution, Art. II, sec. 4. 
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CHAPTER IV. 

THE POWERS OF THE PRESIDENT. 

I. The Diplomatic Powers. 

I. The constitution vests the President with the power to 
negotiate treaties, conventions and agreements with foreign 
states.^ The exact language of the constitution is : "He shall 
have power, by and with the advice and consent of the Senate, 
to make treaties, provided two-thirds of the senators present 
concur." In the power to make a treaty must be included 
the power to make conventions and agreements, upon the 
principle that the greater includes the less. In the making 
of a treaty two distinct processes must be recognized. The 
first is the fixing of the points of the agreement, the negotia- 
tion ; and the second is the ratification. From the nature of 
the case, the President must conduct the first. It requires 
secrecy, concentration of responsibility, and promptness of 
decision. The Senate, according to this principle, will be 
confined, in its activity, to the process of ratification. This 
is not only the dictum of a sound political science, but it is 
also the practice of our government. 

The constitution, furthermore, makes the power of the Presi- 
dent to negotiate treaties and agreements with foreign states 
practically exclusive as against the powers of the conrmon- 
wealths. It forbids a commonwealth absolutely from entering 
into any treaty, alliance or confederation with a foreign state ; ^ 
and it forbids a commonwealth, without the consent of Con- 
gress, from entering into any agreement or compact with a 

1 United States Constitution, Art. II, sec. 2, § 2. 2 /^,-^ j^^j j^ gg(,_ jq^ g ,_ 
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foreign state.^ The constitution apparently makes a distinc- 
tion between treaties and agreements, forbidding the common- 
wealths absolutely from making the former, but allowing 
them, by consent of the Congress, to make the latter. If 
Congress should give its consent, then, naturally, the governor 
of the commonwealth concerned would be enabled, so far as 
the constitution of the United States is concerned, to negotiate 
the agreement with the foreign state. He would exercise a 
diplomatic power. This is a relic of confederatism. It does 
not trouble us in practice, but in theory it is an excrescence. 
2. The constitution vests in the President the power 
of nominating the diplomatic and consular agents of the 
United States to foreign states, and of commissioning them. 
The exact language of the constitution is : " He shall 
nominate, and, by and with the advice and consent of the 
Senate, shall appoint, ambassadors, other public ministers and 
consuls . . . and shall commission all the officers of the 
United States."^ The power to nominate and commission 
these officials is thus vested wholly in the President. The 
power to "appoint" appears to be attributed to him and to 
the Senate jointly ; but the exclusive power to nominate and 
to commission leaves nothing to the Senate but the power of 
approval ; and that was meant to be the function of the Senate 
alone. The language of the constitution is a little unfortunate 
and obscure. It has given rise to claims on the part of the 
Senate, or rather of the senators, to participate in the nom- 
inations, even to dictate the nominations, — claims which 
have caused the President, at times, great embarrassment. 
This is unwarranted by the constitution. The advice and 
consent of the Senate can be given only by way of a vote of 
approval or disapproval of the President's nomination. The 
advice and consent of individual senators have no consti- 
tutional force or value. The President alone may appoint 
these officials during a recess of the Senate, and com- 

1 United States Constitution, Art. I, sec. lo, § 3. * Ibid. Art. II, sec. 3. 
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mission them for a term which may extend to the expira- 
tion of the next session of the Senate.^ This power is ex- 
pressly conferred by the constitution. It is of course implied 
that he shall make nominations to the Senate, at its next 
following session, for permanent appointments to such posts, 
but this is not expressly required by the constitution or by 
statute. 

It is also implied, from the principle of the sole responsi- 
bility of the President in supervising the execution of the 
laws, that the President is authorized to dismiss or suspend 
any person from any diplomatic or consular office. During 
a period of twenty years, from 1867 to 1887, the Congress 
took a different view of the powers of the executive in this 
matter. In the tenure of office acts, of 1867 and 1869, the 
Congress went upon the theory that, inasmuch as the con- 
stitution makes no express provision for the dismissal and 
suspension of such officers or of officers generally, the Con- 
gress has the power to regulate the subject by law. The 
abolition of these acts, in the year 1887, may mean that Con- 
gress now regards these powers as conferred upon the execu- 
tive by the constitution, and it may mean that Congress 
itself, now and for the time being, simply permits the Presi- 
dent a discretionary exercise of these powers.^ There is a 
very wide difference in the two views. If the former be the 
correct interpretation, the Congress is debarred from any 
re-enactment of such measures. If the latter, then the Con- 
gress may again regulate this subject by statute. The Court 
has never had opportunity to pronounce upon the constitu- 
tionality of the acts of 1867 and 1869. There is no doubt 
that one of the great parties in our politics regarded them, 
at the time of their enactment, as encroachments upon the 
executive prerogatives. I think there is little doubt, also, 
that the friends of these measures were anxious to prevent 
any case involving their constitutionality from coming before 

1 United States Constitution, Art. II, sec. 2, § 3. 

2 Parsons v. United States, 167 U. S. Reports, 324. 
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the courts.^ This uncertainty as to the respective powers of 
the President and the Senate can hardly be removed until 
the subject of dismissal from office is regulated by an amend- 
ment to the constitution. 

3. The constitution vests the President with the duty of 
receiving ambassadors and other public ministers.^ This 
duty contains very importa:nt powers. In discharging it, 
the President may refuse to receive an ambassador or public 
minister from a particular state, or from a particular organ- 
ization claiming to be an independent state ; or he may refuse 
to receive a particular person as ambassador from a state 
whose independence has been already universally recognized ; 
or he may dismiss or demand the recall of any ambassador or 
public minister. Furthermore, in discharge of this duty, the 
President may recognize, in first instance, the independence 
of a foreign state. 

A part of this duty is, therefore, merely ceremonial; 
another part contains powers which, though discretionary, are 
not dangerous ; while a third part contains powers which may 
be so exercised as to produce most momentous results. For 
example, the dismissal of an ambassador or public minister 
upon grounds personal to himself will not estrange states ; 
but his dismissal for political reasons is a hostile act; and 
the recognition of the independence of a political organiza- 
tion, which is in rebellion against a legitimate government, 

1 This is the testimony, at any rate, of Judge Luke P. Poland, of Vermont, 
who drew the complaint against General Lorenzo Thomas for threatening to 
dispossess Secretary Stanton of the War Office without the consent of the Senate 
to President Johnson's dismissal of Stanton; which was the principle provided 
against in these acts. According to Judge Poland's story, General Thomas's 
counsel resolved not to procure bail for their client, hoping that the judge before 
whom he was brought, Judge Cartter of the District Court, would commit him 
to prison. Had the judge done so, this would have furnished the opportunity for 
testing the constitutionality of these acts before the courts. Judge Cartter, how- 
ever, a friend of the acts, understood the plan and foiled the same by declining 
to make an order for bail. The prosecution was dropped, and the case failed to 
reach the court. Letter of Judge Luke P. Poland to the Omaha Republican, 
under date of March 26th, 1887. ^ United States Constitution, Art. II, sec. 3. 
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is a far different tiling from recognizing a new state not 
formed tlirough tlie process of rebellion and revolution. 

The Senate has a certain check upon some of these 
powers of the President, in that the Senate may refuse to 
make treaties with, or send diplomatic agents to, states whose 
independence it does not recognize. And the Congress 
may refuse to create diplomatic posts in such states or vote 
salaries for their endowment. 

As against the commonwealths, however, these powers of 
the President are exclusive. The commonwealths cannot 
send diplomatic agents to states, nor receive such agents from 
foreign states ; at least they cannot do so without the consent 
of the Congress, given by way of a regular statute. 
"^ II. The Powers of the President in Legislation. 

1. The constitution vests in the President the power 
to call together the Congress, or either house thereof, in 
extraordinary session. It also vests in him the power to 
adjourn them to such time as he shall think proper, in case 
they themselves cannot agree upon a time of adjournment. 

2. It imposes upon him the duty- of giving to Con- 
gress information of the state of the Union and of recom- 
mending to Congress such measures as he shall judge 
necessary and expedient. 

3. It vests in him the power to veto every bill, order, 
resolution or vote, to which the concurrence of the two legis- 
lative chambers shall be necessary, except a vote to adjourn. 

The constitution does not manifest any timidity about 
allowing the President to call one house without the other 
to extraordinary session. The prime object of this provision 
is, of course, to allow the President to summon the Senate 
as an executive council, to aid him in treating with foreign 
powers and in appointing officials. He may, however, call 
the House without the Senate, and either body, when so called, 
may undertake legislative business, in the absence of the 
other, so far as any constitutional limitations are concerned. 
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Once assembled in extraordinary session, however, the Pres- 
ident cannot adjourn one without the other. He could 
accomplish this result, however, by adjourning both and then 
immediately recalling one of them. 

The only apparent opportunity for an abuse of this power 
is in the forming of treaties with foreign powers. This oppor- 
tunity, however, is not created by the absence of the House, 
but by the fact that the House, though present, cannot parti- 
cipate in this function. So far as the constitution is con- 
cerned, the President and Senate, through a treaty with a 
foreign state, can bind the House, whether it be absent or 
present at the time of the formation of the treaty, to any- 
thing which by international custom falls within the domain 
of treaty. Not only is the House bound in a general sense, 
in that the treaty is the law of the land, but it is also bound 
to agree to the enactment of the measures necessary to carry 
out the treaty. The presence of the members of the House 
at the seat of government might possibly result in the exer- 
cise of some influence over the President or the senators when 
these are engaged in the making of a treaty ; but influence 
is not participation in the exercise of governmental power. 

It is manifest from these considerations that there is very 
little opportunity for the President to abuse the power of 
assembling one house of the general legislature without the 
other. It is not easy to see how he could do so without 
committing a plain and palpable infraction of the constitu- 
tion. He cannot do it by any mere manipulation of his consti- 
tutional powers. If he should succeed, however, in persuading 
either house to join him in an illegal course, it is difficult to 
see in what manner he could be brought to account, except at 
the polls, in case he should be a candidate for re-election ; 
for the only process to which he is subject while in office is 
impeachment, and it requires the consent of both houses to 
perfect the inauguration of that procedure. The individual 
citizen or subject would, however, be protected by the courts 
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in his personal and property rights against any measures to 
which the force of law was sought to be irregularly given. 

The constitution apparently vests in the President the 
power to initiate legislation, in the provision requiring him to 
give information to the Congress of the "state of the Union " 
and to recommend such measures as he shall judge necessary 
and expedient. It does not appear to me that any further 
constitutional warrant is necessary to authorize the President 
to construct and present regulaf bills and projects of law to 
the Congress. The constitution does not prescribe the form 
in which the President shall present the measures which he 
may recommend ; nor does it vest the Congress with the 
power to do it, either by any express provision or by any 
reasonable implication. It leaves the determination of the 
form, therefore, to the President himself. We must look 
elsewhere for the explanation of the fact that the President 
does not present his recommendations to Congress in the 
form of regular bills or projects. It is to be found in the 
lack of any executive organs for presenting, explaining, 
defending and, in general, managing such goverment bills 
in the Congress. It cannot be predicated with certainty that 
the existence of such organs would strengthen the power of 
the executive in legislation. It might lessen his real influ- 
ence. The result would depend wholly upon the character 
of these organs, and their relation to the Congress, on the one 
side, and to the executive, on the other. So much, however, 
can safely be asserted, viz ; that the form which the presiden- 
tial recommendations are, under existing circumstances, com- 
pelled to take, is not such as permits the President to exercise 
any real initiation in legislation. Without such an initiation 
the veto power does not give to the President an equal part in 
the legislative power ; certainly not when the veto power is 
limited, as distinguished from the absolute veto possessed by 
each chamber. The limited veto power of the President is 
only a negative power, a power to hinder legislation. It may 
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be a conservative power; it is sure to be a conservative 
power in the narrow sense ; but it may not be a conservative 
power in the large and true sense, in the sense which views 
conservatism, not as stagnation, but as steady and natural 
development. 

I have called the veto power of the President a limited 
power. It is, as I have indicated, the effect of the veto that 
is limited. Its extent is not limited. So far as the express 
provision of the constitution is concerned, the President 
may veto any act or resolution of the two chambers in 
regard to any subject. It rests with the President alone to 
determine whether the veto shall be used freely or sparingly ; 
whether it shall be used generally, or shall be confined to any 
particular class of subjects. From the executive point of 
view, there is a natural line of division between possible sub- 
jects of legislation. The most important purpose of the veto 
is to prevent encroachment by the legislative chambers upon 
the constitutional prerogatives of the executive. Its next 
most important purpose is to prevent unwise legislative 
changes in the existing means and measures of administra- 
tion, and unwise legislation in the creation of new means 
and measures of administration. The executive must be 
presumed to know best what are his own prerogatives 
and what are the most advantageous measures of adminis- 
tration. The peculiar province of the veto is the defense 
of these domains.' On the other hand, projects of legisla- 
tion -which do not touch the executive prerogative or the 
measures of administration do not naturally call for a vig- 
orous exercise of the veto. Upon such subjects, a wise 
executive will incline to yield somewhat in opinion to the 
views of the legislative chambers. He will thereby store 
up power for more important occasions. It would be very 
difficult, however, to trace in the constitution this line of 
natural cleavage. It would be necessary, moreover, if such 
a solution of the problem were attempted, to construct an 
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organ for determining differences of opinion between the 
legislature and executive touching the nature and tendency 
of any given project of law. It is at least a simpler solution 
to make the veto power general ; to trust to the wisdom and 
temperance of the executive not to use it too freely upon 
subjects not involving executive prerogative and administra- 
tive measures, and to trust to the chambers not to override 
the veto where the project of law does trench upon the 
sphere of executive independence. 

4. The c onstitut ion rnakpg nr> prnvigmn at all cr,y\rpr^\r\a 

the prorp ^ ilgation c\i ^\\e- lawc This is naturally an executive 
function. The Congress has by statute imposed this duty 
upon the Secretary of State.^ This statute requires that the 
Secretary of State shall receive the law immediately from 
the President, if approved by him, or if not disapproved 
within the time prescribed by the constitution ; and if dis- 
approved by him but passed over his veto, from the presid- 
ing officer of that chamber in which it has been last con- 
sidered and voted ; and that the Secretary shall, so soon as 
convenient, cause the same to be p ublishe d in certain new s- 
pagers, etc. Publication and promulgation are thus treated 
as the same thing, and are regarded as merely ministerial 
functions, conferring no discretionary power upon any body. 

It is^tr ue that the exa t't time witfiin whirh tVip c;pfrPtfjTy_ 

of State shall publish the law is not fixed. The phrase, "so 
soon as convenient," gives him some latitude ; but this is a 
matter of no great importance, since the law takes effect from 
the date of its approval by the President,^ or the date of its 
passage over the President's veto by the last chamber which 
votes thereon, or the tenth day after it shall have been placed 
before the President for his signature, in case he neither 
approves nor disapproves it. It is the President's duty, of 
course, to hold the Secretary to the proper discharge of this 

1 United States Revised Statutes, sec. 204. 

2 Gardner v. The Collector, U. S. Reports, 6 Wallace, 504. 



The President of the United States. 257 

function. There is no difficulty about that part of the pro- 
cess. But it is hardly within the power of the legislature to 
command the executive to transmit a law to the Secretary of 
State or to any other officer or person. The legislature may 
confer a power upon the President, but it cannot command 
him. The constitution alone can do that. It is an omission 
in our constitutional law that no provision is made therein 
for the promulgation of the laws. 

III. The Powers of the President in Civil Administration. 

The chief power of the President in civil administration is 
a dutv as well as a power, v iz : to procure the execution of 
the laws. This is the chief end for which powers are con- 
ferred upon the President. If no express provision of the 
constitution had vested any body with the power of appoint- 
ing the necessary officials for the execution of the laws, it 
might have been inferred that the power belongs to the 
President as incident to his duty to procure the execution 
of the laws ; and the imposition of this duty certainly means 
that the President has the power to put the primary inter- 
pretation upon the laws, and to use the means placed within 
his hands for procuring their execution in such order and 
manner and to such degree as the constitution and the laws 
of the United States permit. 

The constitution, however, regulates the manner of the 
appointment of the officials. I have already stated the law 
upon this subject as respects the appointment of the officials 
of the diplomatic service. It is the same for all other civil 
officials, except those inferior officers whose appointment 
is vested by statute law in the President alone, or in the 
heads of departments, or in the courts.^ The Congress 
must, of course, determine which are these inferior offices. 
The way is here open for the legislative department to 
deprive the executive of his participation in the appointment 
of a large number of officers, by vesting the power of appoint- 

1 United States Constitution, Art. II, sec. 2, § 2, 
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ing the same in the heads of departments, or in the courts. 
This is, however, not much more than a theoretical consider- 
ation. The fact that the executive nominates and may dis- 
miss the heads of the departments prevents any practical 
encroachment upon his prerogative through this avenue of 
approach. 

The law of dismissal, as explained in connection with the 
tenure of the diplomatic officials, also holds in reference to all 
other civil officials nominated or appointed by the President. 

The primary interpretation placed upon the statute law by 
the executive in the course of its execution is subject to 
revision both by the legislative power, in explanatory and 
modifying enactments, and by the judiciary, when the latter 
chooses to assume jurisdiction. The Jacksonian doctrine 
that each department interprets ultimately as well as pri- 
marily has not stood the test of our experience. It is an 
anarchic theory and cannot advance much beyond statement 
with so politically practical a people as those of Teutonic 
blood and character. The executive interpretation is, how - 
ever, the law of the land until it shall have be^en regularly 
revised b y new legislative arts or jndirial dprisinn The 
question is not so simple, however, when we come to the 
interpretation of the constitution. There are parts of the 
constitution which may be executed by the President without 
the aid of Congressional enactments ; for example, the powers 
of military commandership. The President may thus inter- 
pret the constitution as well as the statutes in the process of 
executing the laws. If a proper case can be framed, the 
judiciary may revise the executive interpretation in this 
respect. If not, and if the two houses of the Congress can- 
not override the veto which the President may put in the 
way of their revising his interpretation by a statute, then the 
President's interpretation becomes, in fact, ultimate. This 
method of regulating this most important matter is, indeed, 
subject to the criticism of being complex and shifting, but 
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it contains no legal contradictions. Ultimate interpretation 
in all cases by the same body would be more simple. It 
would be likely, however, to be also much more arbitrary. 

As to the order in which the President may use the means 
of power confided to him by the constitution and the statutes 
of Congress for the execution of the laws, there is no ques- 
tion that the ordinary uninterrupted civil administration must 
be through the civil officials, that the resistance to the same 
by individuals or small combinations of individuals should be 
dealt with through prosecution in the courts, and that where 
such resistance amounts to insurrection or rebellion, the 
executive is authorized by the constitution to use the military 
power. The President must determine when such resistance 
becomes rebellion ; and, in the use of the military power, he 
is left to his own discretion in selecting the particular arm 
of the military, subject to his command, which he will employ. 

IV. This last consideration leads us to the question of 
the military powers of the President. 

The constitution vests in him the commandership-in-chief 
of the army and navy of the United States, and of the! 
militia of the several commonwealths when called into the 
service of the United States.^ The constitution does not 
construct either the army or the navy, and does not provide 
immediately for the bringing of the militia of the common- 
wealths under the President's command. As we have already 
seen, the constitution confers these powers upon the Con- 
gress. The Congress has created a standing army and navy 
upon the volunteer enlistment principle,^ a militia upon the 
principle of the universal military duty of all able-bodied 
male citizens between the ages of eighteen and forty-five 
years,3 and has authorized the President himself to call any 
part of the militia under his command, whenever, in his judg- 

1 United States Constitution, Art. II, sec. 2, § i. 

2 United States Revised Statutes, p. 202 ff.; Ibid. p. 244 ff. 
» Ibid. p. 285. 
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ment, danger from invasion or rebellion requires it, by 
issuing his orders to such officers of the militia as he may 
think proper ; ^ and the court has decided that the President 
alone is the judge as to when the exigency shall have arisen 
requiring the calling of the militia or any part thereof under 
his command, and that disobedience to his orders in regard 
to this matter will subject the person disobeying to the juris- 
diction of the court martial.^ 

The legislature might abolish these statutes and leave the 
President without any army or navy to command ; but so 
long as they exist, it cannot legally encroach upon his con- 
stitutional prerogative of commandership-in-chief. The vari- 
ous powers included in this prerogative are not stated in 
detail in the constitution. In determining their character 
and scope, we must therefore resort to implication. Here 
we can gain little aid from judicial decision. The questions 
here involved are, for the most part, those of high public 
policy. The general principles of political science and govern- 
mental custom must be our guide. 

From this standpoint, we should say, in the first place, that 
the disposition of the forces, both in time of war and of peace, 
is a constitutional power of the President. The Congress 
has no power, in creating the forces, to designate the locali- 
ties to which they shall be assigned and in which they shall 
remain. The Congress cannot foresee when and where the 
forces will be needed in repelling invasion, quelling rebellion, 
and executing the laws. These questions can be answered 
only according to the exigencies of the moment, and their 
answer requires individual discretion and prompt decision. 
It is a function of commandership-in-chief. The same reason- 
ing would attribute to the commander-in-chief the power of 
making distribution of the materials of war. 

In the second place, the supervision of the execution of 

1 United States Revised Statutes, sec. 1642. 

2 Martin v. Mott, U. S. Reports, 12 Wheaton, 19. 
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military law in the government of the land and naval forces 
is, of course, the constitutional power of the President. He 
is commanded by the constitution to procure the execution of 
all law without exception.^ 

In the third place, the power to wage war is a constitu- 
tional function of the President. He cannot, as we have seen, 
declare offensive war. Offe nsive war can begin legally nnly 
through a legislative act. But the President can enter upon 
defensive war and the suppression of rebellion without wait- 
ing for any legislative movement ; and he should do so, if, in 
his opinion, the safety of the country requires it. Whether, 
however, the war be legally begun or not, the President wages 
the war and must have the powers necessary to the perform- 
ance of that most responsible duty. His will must be law not 
only for the soldiery subject to his command, but for the 
inhabitants of the territory which is the theatre of the con- 
flict. Within this district he may. suspend all liberty and 
govern at his own discretion. Of course, the line which 
separates such districts from those in which war cannot be 
said, at a particular moment, to prevail is very uncertain, and 
the constitution does not expressly designate any organ 
which may draw this line. The Conrf has pridf^^""''^^ ^^ 
assert iurisdiction over this question, as we have seen, and tn 
set up. as the criterinn nf peare for any dist-rirl-, the undis; 
turbed procedure of the courts. ^ This solution of the ques- 
tion did not and cannot stand the test of practice. A soun d 
political science must confide this power tn the P resident. 
It is a despotic power, but the President must have despotic 
power when he wages war. The safety, the life perhaps, of 
the state requires it. 

In the fourth place, the appointment and dismissal of the 
officers of the army and navy would undoubtedly fall under 
the prerogative of commandership-in-chief, did not the consti- 

1 United States Constitution, Art. II, sec. 3. 

^ Ex parte Milligan, U. S. Reports, 4 Wallace, 2. 
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tution make other provision in regard to this subject. It 
makes appointment to the military offices, in both army and 
navy, follow the same course as appointment to the civil 
offices,^ with the one exception that the appointment of the 
officers of the militia is reserved to the respective common- 
wealths.2 The constitution undoubtedly recognizes the power 
of dismissal in time of war as a necessary incident of the 
President's prerogative. In time of peace, however, this 
necessity is not so apparent ; and the Congress has by statute 
determined that, during such time, no officer, either of the 
army or the navy, shall be dismissed save by sentence of a 
court martial, or by way of commutation of a sentence of a 
court martial.^ The President alone has the power to com- 
mute such a sentence. 

V. 77^1? yndicial Powers of the President. 

The constitution vests the President with an unlimited 
power of reprieve and pardon for offences against the United 
States, except in cases of impeachmen t.^ 

Reprieve and pardon may be granted, therefore, before or 
after conviction, to a single person or a number of persons or 
a class of persons, conditionally or absolutely, in whatsoever 
form the President may judge proper, and from whatever time 
he may fix.® The power to pardon includes also the power to 
commute, i.e. to substitute a less grievous penalty, but not 
one simply of a different character.® 

VI. The President's Advisers. 

In the exercise of his powers the President may ask the 
advice, if he will, of the heads of the executive departments, 
but he is not required to do so by the constitution. 

1 United States Constitution, Art. II, sec. 2, § 2. 

2 Ibid. Art. I, sec. 8, § i6. 

' United States Revised Statutes, sec. 1229. 
* United States Constitution, Art. II, sec. 2, § I. 

' Ex parte Garland, U. S. Reports, 4 Wallace, 333; United States v. Wilson, 
U. S. Reports, 7 Peters, 150. 

8 Ex parte Wells, U. S. Reports, i& Howard, 307. 
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The words of the constitution are that the President " may 
require the opinion, in writing, of the principal officer in 
each of the executive departments, upon any subject relating 
to the duties of their respective offices." These officers are 
not specifically mentioned in any other part of the constitu- 
tion. They certainly have no collegiate existence under the 
constitution. The President may, if he chooses, consult 
thenj as a body, unless they themselves object. Should they 
object, he could not point to any specific clause in the consti- 
tution which requires such an organization, or which author- 
izes him to require opinions in such a form. He might, of 
course, dismiss an officer who should refuse to take part 
in the collegiate deliberations. The constitution makes the 
President the only bond between the executive departments. 
The Congress has no power to create any other bond. What 
we call the Cabinet is, therefore, a purely voluntary, extra- 
legal association of the heads of the executive departments 
with the President, which may be dispensed with at any 
moment by the President, and whose resolutions do not 
legally bind the President in the slightest degree. They form 
a privy council, but not a ministry. 
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CHAPTER V. 

CONSTRUCTION OF THE EXECUTIVE IN THE GERMAN IMPERIAL 
CONSTITUTION. 

I. The Tenure of the Emperor. 

I take, as my point of departure, the proposition that the 
Gt.xva.2Xi_ im ppriHm is not a sovereign ty, hiit a n office . The 
sovereignty, according to the most authoritative commenta- 
tors upon the constitution, i s in the Federal Council (Biindes- 
rath), not in the Emperor.^ The Imperial office was created 
by a conscious and deliberate agreement between the Ger- 
man princes {i.e. the governmental heads , of the twenty-two 
princely commonwealths), the representatives of the three 
free cities, and the representatives of the people. It owes its 
legal existence to a clause in the Im perial c nnstitutiori, which 
reads : The pre.sidency of t he TTninn helnngs to the King of 
Prussia, who, in this capacity, shall be entitle ^ r;prman Fm- 
geror.^ An amendment to the constitution, in the manner 
prescribed therein for such a case, may therefore deprive the 
King of Prussia of this office. Article 78. of the constitution 
ordains that amendments to the constitution may be made 
by agreement of the Federal Council and the Imperial Diet 
(Reichstag), provided less than fourteen of the fifty-eight 
voices in the Federal Council object to the propositions. In 
the case of a right expressly reserved by the constitution to 
a commonwealth, the consent of that commonwealth is also 
necessary to an amendment affecting such right. ^ Now the 
King of Prussia is represented in the Council, casting seven- 

1 Laband, Das Staatsrecht des deutschen Reiches, Bd. I, S. 197. 
' Reichsverfassung, Art. 11. ' Ibid. Art. 78. 
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teen of the fifty-eight votes in that body. He cannot, there- 
fore, as a fact, be amended out of the Imperial office, without 
his own consent, by the sovereign power as organized in the 
constitution. Over against that power, then, he is not merely 
officer ; he holds as against it by his own right. We must 
go back of the constitution, to the sovereignty which origi- 
nally formed it, to find the organization of the German state 
over against which the Emperor is but officer. That (con- 
stituent) organization, however, has now no legal existence ; 
and the King of Prussia may always prevent its reorganiza- 
tion by legal means. If it should reappear, it must, there- 
fore, be by his consent or by revolution. The Emperor thus 
holds his office from the state back of the constitution, but 
by the tenure of his own right within the constitution. This 
status and relation result from the indissoluble connection 
of the Imperial office with the Prussian crown, and the 
possession by the Prussian King of a sufficient number of 
votes in the Federal Council to prevent any amendment to 
the Imperial constitution. 

The inalienable right to the Imperial office — inalienable, 
that is, as against every existing legal organization of the 
German state — is thus seen to be in the Prussian crown, and 
the succession to the Imperial office must necessarily follow 
the law of succession to the Prussian crown. The Imperial 
constitution recognizes this principle by making no provision 
for the succession to the Imperial office further than what is 
included in the simple declaration that "the presidency of 
the Union belongs to the King of Prussia." 

II. The Law of Succession to the Imperial Office. 

In order, then, to learn the law of succession to the Imperial 
office, we must have recourse to those provisions of the Prus- 
sian constitution which regulate the succession to the Prussian 
crown. Article 53. of the Prussian constitution provides that 
the crown is, according to the royal house-laws, hereditary in 
the male branch of the royal house, by right of primogeniture 
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and agnatic lineal succession.^ The royal house-laws, here 
referred to and adopted as constitutional law, provide that 
the heir to the crown must be a descendant of the first wearer 
of the crown ; must be the son of a father capable himself of 
wearing the crown according to the same laws ; must be 
bom in regular wedlock of a mother of equal rank with the 
father and from a marriage approved by the reigning head 
of the house.^ Frederick I of Hohenzollern was the first 
King of Prussia, and the year 1701 is the date of his assump- 
tion of the crown. ^ So long, then, as male descendants from 
him exist, possessing the above-mentioned qualifications, 
Prussia has a constitutional heir to the throne, and conse- 
quently the German Empire has a constitutional successor 
to the Imperial office. If, however, these should fail, the 
Prussian constitution makes no further provision for the 
succession. 

There exists 2l pactum confraternitatis between the princely 
houses of Brandenburg, Saxony and Hesse, dating from the 
year 1457, and confirmed, for the last time, in the year 1614, 
which provides that in case of the extinction of the male line 
of any of these houses the other two shall succeed to its land 
and subjects. If this fate should befall Hesse, two-thirds shall 
go to the princes of Saxony and one-third to the Brandenburg 
house. If it should befall Saxony, two-thirds shall go to the 
Hessian house and one-third to the Brandenburg house. If it 
should befall Brandenburg, one-half shall go to each of the 
others.* It will be seen that the last ratification of this agree- 
ment antedates by nearly a century the establishment of the 
Prussian kingdom by the Brandenburg house, and by nearly 
two and a half centuries the establishment of the present con- 
stitution of Prussia (1850.) It will be found, also, that it 

1 Verfassungsurkunde fiir den preussischen Staat, Art. 53. 

2 Schulze, Lehrbuch des deutschen Staatsrechts, Erstes Buch, S. 213 ff. 

3 Droysen, Preussische Politik, Bd. IV, Ab. i, S. 153; von Ronne, Preussisches 
Staatsrecht, Bd. I, Ab. i, S. 149. 

" Von Rdnne, Preussisches Staatsrecht, Bd. I, Ab. I, S. 153, Anmerkung. 
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conflicts with Articles i, 2, and 55, of that constitution, which 
consolidate all of the territories subject to the Brandenburg- 
Prussian house into the state of Prussia, declare that the 
boundaries of the state so constituted can be changed only 
by a law and that, without the consent of both chambers of 
the legislature, the King of Prussia cannot be, at the same 
time, ruler of another state.^ This pactum confraternitatis 
would, therefore, require for its validity, now at least, ratifi- 
cation by both branches of the Prussian legislature. Should 
this come to pass and Prussia be divided between Saxony 
and Hesse, the Empire would be obliged to make a new 
disposition of the Imperial office. 

There is no probability that the Prussian legislature would 
ratify this old agreement. The more natural and probable 
course would be so to amend the Prussian constitution as to 
allow the male descendants of the female line of the present 
house to succeed, or the descendants of the male line from an 
ancestor back of PVederick I, or to place a new house upon 
the throne. In all of these eventualities the new King would 
be, ipso jure, German Emperor. Whether, if the Prussian 
constitution should be so amended as to make the female line 
capable of succeeding to the crown or to make the Prussian 
kingship an elective office, with or without a change of title, 
the queen or elected king or president would be, ipso jure, 
German Empress or Emperor, is a question which has not, 
so far as I know, been seriously considered by the German 
publicists, and I do not venture to suggest any solution of 
my own. 

By and upon the death of the reigning King, the crown 
passes, ipso jure, to the legal successor without any form or 
ceremony of accession, possibly even without the knowledge, 
at the moment, of the new King. " Der Todte erbet den 
Lebendigen," "Der Konig stirbt nicht," are the general 
principles of the public law of Prussia and of all the princely 
1 Verfassungsurkunde fiir den preussischen Staat, Art. i. 
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states of Germany upon this point.^ In fact, there have 
''never been but two coronations in Prussia. The first was 
that of Frederick I, in 1701, and the second that of William 
I, in 1 86 1. 2 The 54th Article of the Prussian constitution 
requires of the King that he take his oath, in the presence 
of the two legislative chambers, to govern in accordance 
with the constitution and the laws. Von Ronne undertakes 
to support the proposition that should the King refuse to 
do this, his government would not be legal, his acts would 
be without binding force, and he might be dealt with by 
the chambers as a violator of the constitution.^ Laband, 
on the other hand, considers this interpretation as extrava- 
gant and contradictory to the general principles of the royal 
system of government. He declares that von Ronne's doc- 
trine would result in the assertion of a right on the part of 
the chambers to dethrone the King.* There is no doubt 
that Laband' s view is correct. The failure of the King 
to take his oath would raise a serious constitutional question, 
but in no event could the punishment therefor be so grave 
as his dethronement or the rendering of his government 
illegal. 

The transfer of the Imperial office follows these same 
principles. The death of the King of Prussia makes his 
legal successor German Emperor without any act, form or 
ceremony executed by or upon the latter. 

The King may abdicate, provided he be capable of making 
such a disposition ; but his abdication can only be in behalf 
of his legal successor, and it must be entire, not partial.^ His 
abdication of the Prussian throne would work, at the same 
instant, his abdication of the Imperial office. He cannot 
hold the latter without the former. The plain words of the 

1 Von Ronne, Preussisches Straatsrecht, Bd. I, Ab. i, S. 159. 

2 Ibid. Bd. I, Ab. 1, S. 161. s Ibid. Bd. I, Ab. 2, S. 588 ff. 

* Laband, Das Staatsrecht des deutschen Reiches, Bd. I, S. 205. Von Ronne 
holds, in another connection, that the King cannot be dethroned ; Bd. I,Ab.i,S.l65. 
5 Von Ronne, Preussisches Staatsrecht, Bd. I, Ab. i, S. 164 ff. 
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Imperial constitution are, that t he presidency of t hie— Union. 
helongs tn tlife_g^ ^ nf Prnssia^ i./;. tn the pvisl-jng hearer ^f 
the rnyal pnver 

III. The Regency. 

The last and most difficult question in regard to the sue* 
cession to the Imperial office is presented by the case of a 
regency in the kingdom of Prussia. Articles 56 to 58 (inclu- 
sive) of the Prussian constitution make thorough provision 
for such an event in the Prussian state, as follows : ■ ' When 
the King is a minor, or is otherwise permanently prevented 
from ruling, the adult agnate standing nearest to the crown 
shall assume the regency. He shall immediately call the 
legislative chambers together, and they, in joint assembly, 
shall determine the question of the necessity of a regency. 
If there should be no adult agnate and if no law shall have 
been made to meet the case, the Ministry shall call the cham- 
bers together, and the chambers, in joint assembly, shall elect 
a Regent " — if, that is, they decide regency to be necessary. 
" Until the Regent so chosen shall assume the government, 
the existing Ministry shall govern. The Regent shall exer- 
cise the royal powers in the King's name. He shall, after 
the establishment of the regency, take oath, in the presence 
of the united chambers, to hold the constitution inviolable 
and govern in accordance with the constitution and the laws. 
Until the taking of the oath by the Regent, the existing Min- 
istry remains responsible for all governmental acts.^ " 

The King attains majority at the age of eighteen ; the 
princes of the royal house on the other hand at the age of 
twenty-four. Neither the constitution nor the laws of the 
land nor those of the royal house prescribe the age which 
the prince must attain in order to be ehgible to the regency. 
Neither have we any direct precedent to guide us. Von 
Ronne holds that the completion of the eighteenth year 
qualifies, in this respect, for the assumption of the regency, 

I Verfassungsurkunde fur den preussischen Staats Artkl. 56, 57, 58. 
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on the ground that no higher qualification can be required 
in the Regent than in the King.^ 

The estabUshment of the regency in the case of minority- 
is not a matter of special difficulty. The constitution un- 
doubtedly authorizes the Prince, whom it designates for 
the regency, to take the initiative, assume the government 
and call the chambers together, for the purpose of deter- 
mining the question as to whether the regency is necessary ; 
but the Prince must do this in the manner prescribed by 
the constitution, in Article 44, for all the royal acts, viz; 
through the existing Ministry.^ Whether the chambers 
may constitutionally decide, despite the fact that the King 
is a minor, that no necessity exists for a regency, i.e. that 
the minor King may rule, is a question of some difficulty. 
It would certainly be a useless trouble to establish a regency 
if the King lacked only a few days or weeks of attaining his 
majority. Von Ronne inclines to the view that the cham- 
bers have this power.^ 

The other case mentioned in the constitution as author- 
izing the regency is one of more difficulty, viz ; when the 
King is permanently prevented from governing. A variety 
of exigencies of this character may arise. The King may 
be a prisoner of war or long absent for some other reason. 
He may become insane or physically impotent. He may 
become subject to influences which rob him of all indepen- 
dence of thought and act. The delicate question of public 
law is : How shall it be determined when these exigencies 
require a regency .'' It would be impossible to provide in 
detail, by constitutional law or by statute, how insane or 
how long sick or absent a King must be in order to make 
a regency necessary. The Prussian constitution has hit 
upon the true solution of the problem, by designating an 
organ, or rather organs, for determining, with full discretion^ 

^ Von Rcinne, Preussisches Staatsrecht, Bd. I, Ab. 1, S. 490, Anmerkung. 
= Ibid. 3 jhij. 
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each case as it ■ may arise. It authorizes the adult Prince 
standing next to the crown in regular order of succession 
to seize the initiative (in understanding, of course, with the 
existing Ministry), assume the government, call the cham- 
bers, submit to them the question of the necessity for the 
regency and, if they in joint assembly approve, exercise 
the royal powers until the regency is legally terminated. 
This is one of the most important provisions of the Prus- 
sian constitution. It furnishes a legal way out of many 
difficulties heretofore considered insurmountable in states 
having kingly government. It may be applied in direc- 
tions probably unsuspected by its originators. Let us 
suppose, for example, that the persons who had most direct 
access to King Frederick III had persistently taken ad- 
vantage of his weak and helpless physical condition to con- 
strain him into acts and agreements highly perilous to the 
welfare and even existence of the state, contrary to his own 
best judgment. I do not see why, in such a case, this con- 
stitutional provision would not have furnished the means of 
escape from such danger. If the conviction should have be- 
come universal that the danger was extreme, and if the desire 
to avoid it should have become equally universal and intense, 
what constitutional or legal reason would have prevented 
the then Crown Prince, in agreement with the Ministry, 
from assuming the regency, calling the chambers, submit- 
ting the question to them, and, with their approval, removing 
the royal powers from the King to himself.' The constitution 
confides everything, in regard to this matter, to the unlim- 
ited discretion of these three organs ; and if they should 
at any time agree to interpret the state of things above 
assumed as permanently hindering the existing King from 
governing, who could legally gainsay them >. 

Von Ronne calls attention to two other eventualities which 
would require a regency, but which are not expressly pro- 
vided for in the constitution, vis; when the King dies 
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without existing male descendants, but leaving a pregnant 
widow ; or when the legal successor to the King dies with- 
out male descendants, but leaving a pregnant widow, and 
the King then dies before the birth of the child.^ It is the 
presumption of the German law that the child will be a male, 
and therefore heir to the crown. In place of the crown 
passing on, then, immediately upon the death of the King 
to the next qualified person in existence, a regency must be 
estabUshed and the Regent must govern, at least until birth 
determines the sex of the child. If it should be a male, the 
regency would continue to his majority ; if a female, the 
Regent would become King. 

Of course, the King, the Prince entitled by the constitu- 
tion to the regency and the chambers of the legislature may 
come to an agreement concerning the regency before the 
death of the King or in view of the King's inability to gov- 
ern ; but the King can do nothing ex parte impairing the 
constitutional rights of the Prince entitled to the regency.^ 
The King may also authorize any one to transact certain 
business for him, e.g. to sign certain royal decrees ; but this 
must not go so far as to become a regency, and the arrange- 
ment is only valid during the lifetime of the King who makes 
it, and it gives no rights to the agent against the King. 

The 57th Article of the constitution, which provides for the 
case of failure of an adult agnate without legal provision 
having been made for the regency, is one of great importance, 
and stamps the Prussian system with a thoroughly legal char- 
acter. It authorizes the existing Ministry to seize the 
initiative and summon the chambers. The chambers then, in 
joint assembly, are vested with discretionary power in deter- 
mining the necessity for a regency. In case they decide this 
question affirmatively, they are directed by the constitution 
to elect the Regent, without being limited to any family, race 

1 Von Ronne, Preussisches Staatsrecht, Bd. I, Ab. I, S. 489. 

2 Ibid. Bd. I, Ab. I, S. 491. 



The German Emperor. 273 

or class.^ The only limitation is that they shall elect a single 
person Regent, not a board, or directory ; and this limitation 
is not expressed in the constitution, but is implied from the 
general principles of the system and from the language of the 
S7th Article.2 

The Regent must in all cases take his oath to govern in 
accordance with the constitution and the laws. If he should 
refuse or neglect to do so, I hardly think his government 
should be considered illegal,^ but he could not exercise any 
power over the constitution of his Ministry. The existing 
Ministry, appointed by his predecessor, is, by the constitution, 
continued in power and made responsible for all governmental 
acts until he shall have taken the prescribed oath. Whether, 
in case the chambers called by the qualified agnate should 
decide against the necessity of a regency, the governmental 
acts committed by this person before the decision had been 
reached would be regarded as illegal, I have not been able to 
learn either from the constitution, laws, precedents or opin- 
ions of commentators. 

The regency terminates naturally through the cessation of 
its occasion. If it should be doubtful whether the occasion 
has ceased, or if the Regent should undertake to hold on to 
the government beyond the legal period, neither the consti- 
tution nor the laws prescribe the mode of procedure to be 
employed in meeting the case, nor are there any precedents. 
The analogies of the constitution would indicate, however, 
that the King himself, in agreement with the Ministry, 
might call the chambers in joint assembly and submit the 
question to their decision. Of course, the Regent himself 
may submit the question, if he will, to the chambers, and 
when the regency terminates by the Regent himself be- 

1 Schulze, Das Staatsrecht des Konigreichs Preussen, S. 48 ff. 

2 Ibid. ; von Ronne, Preussisches Staatsrecht, Bd. I, Ab. i, S. 492. 

3 Von Ronne says this would amount to a relinquishment of the regency. 
Preussisches Staatsrecht, Bd. I, Ab. I, S. 493. 
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coming King, no difficulties in regard to this matter would 
be felt.i 

The Regent exercises all of the political and governmental 
powers of the King, but does not bear the title or possess the 
personal majesty of the King.^ He is, however, inviolable and 
irresponsible while Regent, and cannot be held responsible for 
his acts during the regency after the termination of the same.^ 

The question pertinent to our subject, to which this some- 
what extended explanation is preparatory, is whether the 
Regent of Prussia is also Regent of the Empire. The way 
in which the provision is worded, in the Imperial constitution, 
does not absolutely compel this interpretation ; and von Ronne 
is of the opinion that, in case of a regency in Prussia, the Im- 
perial question must be determined by an Imperial law. Von 
Ronne maintains that the acts of the Prussian legislature in 
deciding the necessity of a regency or electing the Regent, 
or those of the Prussian Ministry in convoking the legislature 
and exercising the royal powers until the Regent is elected, 
cannot be taken as having any validity for the Empire.* On 
the other hand, Laband holds that the right to the Imperial 
office is a prerogative of the Prussian crown, inseparable from 
the other pirerogatives of the crown, save by the process of 
amending the Imperial constitution ; that the question who 
shall exercise the prerogatives is a question purely internal 
to the Prussian state ; and therefore that the person, who 
by the constitution and laws of the Prussian state is vested 
with the exercise of these prerogatives, permanently or tem- 
porarily, exercises, ipso jure, the powers of the Imperial 
office.^ This is undoubtedly the sound view. Any other 
-would not only violate sound juristic reasoning, but would 
lead into a maze of practical difficulties. For example : if, in 

1 Von Ronne, Preussisches Staatsrecht, Bd. I, Ab. i, S. 494. 

2 Ibid. Bd. I, Ab.i, S. 493 ff. & Anmerkung. 

' Schulze, Staatsrecht des Konigreichs Preussen, S. 50. 

* Von Ronne, Das Staatsrecht des deutschen Reiches, Bd. I, S.' 225 fF. 

' Laband, Das Staatsrecht des deutschen Reiches, Bd. I, S. 203 ff. 
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case of a Prussian regency, the Regent did not hold the Im- 
perial powers, then no one would until the Imperial constitu- 
tion should have been so amended as to meet the case ; but 
the Regent of Prussia would certainly instruct the seventeen 
voices of Prussia in the Federal Council to resist any project 
for an amendment which would exclude him from the Impe- 
rial office, and these seventeen votes would prevent any such 
amendment. That is, the Regent could legally produce a 
permanent interregnum in the Empire should his govern- 
ment therein be denied. This would, be true also in refer- 
ence to the administration of the Empire by the Prussian 
Ministry, in case no adult agnate should be at hand and the 
Ministry should be thus compelled to administer the govern- 
ment of the Prussian state until the Regent should be chosen 
by the chambers and take his constitutional oath. 

Whether the Emperor-King could cause himself to be tem- 
porarily represented by one person, in the government of 
Prussia, and by another, in the government of the Empire, is 
a question which I do not find anywhere treated. I should 
think not, however, since this would impair the fundamental 
principles of monarchic institutions. The constitution and 
the laws of the Empire and those of the Prussian state are 
equally silent upon this subject; and the only precedent we 
have, viz ; that of June 4th to December 5 th, 1878, is one in 
which the representation in both spheres was conferred upon 
the same person — and upon the person who was entitled, by 
law, to the regency, in case of necessity for the same in the 
lifetime of the Emperor-King, and to the throne of Prussia 
and the office of Emperor after his death. 

IV. The Privileges of the Emperor. 

The Imperial constitution is entirely silent as to the 
privileges of the Emperor. As King of Prussia, he is, by 
Article 43 of the Prussian constitution, declared to be persflu- 
allvj nviolable . and the same character must attach to him as 
Emperor. 
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CHAPTER VI. 

THE POWERS OF THE EMPEROR. 

I. Diplomatic Powers. 

The Emperor is vested, by Article 1 1 of the Imperial con- 
stitution, with the power to represent the Empire internat ion- 
ally, and for this purpose to send and receive ambassadors, 
to make agreements, treaties and alliances with foreign 
powers, and to declare war and make peace. But if the 
tr eaties touch any subject already regulated by an Im perial 
law^ _constitutional or statutory, then the consent of the Fe d- 
eral Council is necessary to their conclusion and of the Die t 
also_to_i]i£ir_yalidity ; and t o every declaration of offensive 
war the consent of the Federal Council is necessary .^ These 
are most important and thoroughgoing limitations upon the 
treaty-making and the war powers of the Emperor. They 
provide, in the first place, against any conflict which might 
arise between the treaties and the constitution and laws, by 
requiring the consent of the amending power to such treaties 
as may touch upon a provision of the constitution, and of the 
legislative power to such as may touch upon a provision of 
the statute law.^ A treaty cannot change a law in the Im - 
perial system, without the consent of the law-making power , 
bu t a law may change a treaty without the consent of th e 
Enrperor. There is, thus, no chance for arbitrary action on 
the part of the Emperor in the exercise of this power. 

The Emperor is likewise most heavily handicapped in the 
exercise of the power of declaring offensive war. He can 

^ Reichsverfassung, Art. 11 

^ Schultze, Lehrbuch des deutschen Staatsrechts, Zweites Buch, S. 328. 
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act only in agreement with the majority of the Federal Coun- 
cil. As King of Prussia he controls, as we have seen, seven- 
teen voices in the Federal Council, and he may cast these 
votes in favor of the declaration (or against it, of course), but 
the constitution requires thirty votes, i.e. thirteen more than 
Prussia possesses, to legalize the act. Only one other state 
possesses as many as six votes in the Federal Council, viz ; Ba- 
varia. Most of them possess but one. An agreement between 
the princely heads of at least three commonwealths besides 
Prussia, and probably of many more, would thus be necessary 
to a declaration of offensive war. Now these German princes 
are, for the most part, very conservative men, hostile to cen- 
tralization of power in the Imperial government, and they know 
that war tends toward that end ; many of them are old men ; 
many of them are connected by intermarriage with the dynas- 
tic interests of almost all the reigning houses of Europe ; and 
ma.ny of them act, in the instruction of their delegates to 
the Federal Council, through ministries subject to legislative 
control in their respective states ; while the interests of the 
three free cities represented in the Federal Council, being 
commercial, would as a rule be upon the side of peace. If 
here are not sufficient safeguards against arbitrary, ill-con- 
sidered or unnecessary declarations of war, I must confess 
that I do not know how they could be devised. 

The independent prerogative of the Emperor, as inter- 
national representative of the Empire, consists, thus, only 
of the powers to appoint and receive ambassadors, other 
public ministers and consuls,^ to negotiate all treaties, to 
conclude treaties of peace and such other treaties as do not 
conflict with the constitution and the laws, and to wage defen- 
sive war. The president of a republic should not be intrusted 
with powers less than these. 

1 The Emperor can appoint the consuls only upon hearing the committee 
of the Federal Council for commerce and intercourse; Reichsverfassung, 
Art. 56. 
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II. The Powers of the Emperor in Legislation. 

The constitution confers upon the Emperor the power to 
call, open, adjourn and prorogue both the Federal Council 
and the Diet, and to dissolve the Diet. It imposes, however, 
the following limitations upon the exercise of these powers : 
the Emperor must call the two bodies annually ; he cannot 
call the Diet without the Federal Council, but may call the 
latter without the former ; he must call the Federal Council 
when this is demanded by one-third of the voices in tha t 
body ; he can adjourn the Diet only once during the same 
session, and for no longer than thirty days, except it consent 
to another or a longer adjournment ; he can dissolve the 
Diet only by consent of the Federal Council, and in case of 
dissolution, he must order new elections within sixty days, 
and reassemble the Diet within ninety days. Moreover, the 
annual voting of the budget requi re s the y early^ss embly of 
the legislature .^ 

The E mp eror appoints the chairman of the Federal Coun^ . 
He appoints, also, the members of the standing committee 
for naval affairs, and, with the exception of one voice, the 
members of the standing committee for the army and fortifi- 
cations, with the limitation, however, that four states besides 
Prussia must be represented in each. On the other hand, 
he is bound to submit the propositions of each member of 
the Union to deliberation in the Federal Council, and to 
lay before the Diet the resolutions of the Federal Council 
in the exact form and wording given to them by the 
Council.^ 

This is the sum and substance of the powers and duties of 
the Emperor in legislation. It will be seen from this that 
he has no immediate power to initiate legislation either in 
t he Federal Council or in the Diet, nor to veto the acts of 
either of these bodies. His powers in legislation would be 
altogether too weak to sustain his own prerogatives, except 

1 Reichsverfassung, Artld. 12, 13, 14, 24, 25, 26, 69, 71. 2 /^^v. Artkl. 15, 8, 7, 16. 
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for the fact that, as King of Prussia, he is represented in the 
Federal Council. As King of Prussia he may, like any otherl 
German prince, initiate legislation in the Federal Council, 
through his delegates in that body, but not in the Diet. His I 
delegates, like those of any other member of the Union, may 
appear in the Diet and explain to this body the views of the 
government sending them. As King nf Pm s.sia, hi.s .seven - 
teen vote.s in the Federa l rnnnril enable him to veto any 
amen dment to the r.on.stitntion ; and, like any other member 
of the Union, he can prevent the change of any of the guar- 
anteed rights of his own commonwealth. As. King nf Prussia, 
he has the casting vote in case of a tie in l-hp Fed eral Council. 
Finally, as King of Prussia, he can veto, in the Federal 
Council, all projects of law which propose a change in the 
existing military, naval, customs or excise systems and ar. 
rangements, or in the existing administrative ordinances for 
the execution of the customs and excise laws.^ The meaning 
of all this is simply that the King of Prussia can p revent thf 
existing instruments of power, confided by the constitution 
and _ laws of the Empire to the Emperor, f rom being with - 
drawn_fr. o"i '"be lattf^r These are very wise provisions, 
under existing conditions. I do not see how the Emperor 
would be able to discharge his great duties to the nation 
without them. 

In the promulgation of the laws, t be rnnstitntinn rnnfers 

njTfv a tbe F.mpprnr the powers of furnishing the bills passed 
b y the Federal Council and the Diet with the formula of 
rmrimand and of proclaimin g the same as law .^ At first view 
these would appear to be only ministerial functions. From 
a consideration of the provision, alone and apart from the 
remainder of the instrument, one would naively conclude that 
the Emperor must furnish with the form of law, and proclaim 
as law,' all bills whose passage through the Federal Council 
and Diet had been regularly attested by the proper officers 

1 Reichsverfassung, Artkl. 7, 9, 78, 5, 37, 35. ^ Ibid. Artkl. 17. 
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of these bodies. But if this interpretation of the provision 
be the true one, then the simple majority in the Federal 
Council and the Diet could render nugatory the veto power 
of the King of Prussia in the Federal Council against at- 
tempted changes in the constitution and in the laws regulat- 
ing the military, naval, customs and excise systems of the 
Empire, by simply calling the measures effecting these 
changes ordinary legislation. On the other hand, if the pre- 
rogative of the Emperor to formulate the bills as law con- 
tains the power to determine, from their content, whether 
they are ordinary or extraordinary legislation, and to leave 
them unpromulgated when and in so far as, in his opinion, 
they have not received the majority in the Federal Council 
prescribed by the constitution for the class of projects to which 
he may decide they belong, then we concede to the Emperor 
the means of blocking any bit of ordinary legislation which 
may be distasteful to him, by sim.ply declaring it to be a 
constitutional amendment, which he, as King of Prussia, may 
always prevent. The commentators do not yet agree as re- 
gards the interpretation of this provision. Von Ronne, for 
example, holds that the question whether a project belongs to 
the class of ordinary or to that of extraordinary legislation is 
itself a preliminary question of constitutional interpretation 
and, as such, is to be determined by the Federal Council and 
Diet by the course of ordinary legislation ; i.e. by simple ma- 
jority, with no power of veto against it, either in the Emperor 
or the King of Prussia, except in case of a tie vote, when the 
voice of Prussia would be decisive.^ On the other hand, 
Laband and Schulze teach that the guardianship of the con- 
stitution lies ultimately with the Emperor, and that the pre- 
rogative of furnishing the bills of the Council and Diet with 
the form of law contains the power and the duty to deter- 
mine whether or no the bills have been constitutionally passed 
by these bodies, and to ignore them if, in his opinion, they 

1 Von Ronne, Das Staatsrecht des deutschen Reiches, Bd. II, Ab.T, S. 35. 
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have not.i This conflict of ideas has not progressed beyond 
the academic stage. We await with much interest a practical 
issue involving the point. It appears to me that the framers 
of the constitution did not have this question consciously in 
mind and did not consciously make any provision in regard 
to it ; but I agree with Laband and Schulze, that Prussia 
would not have at all her proper power and position in the 
Imperial system if the Emperor could not exercise, in this 
respect, the power which they ascribe to him. 

The power of proclaiming the laws is limited by a provision 
of the constitution, which prescribes that they must be pub- 
lished in an Imperial governmental gazette, and come into 
force fourteen days from the day of their publication, unless 
otherwise provided in the particular law. The Emperor has 
no power to delay the publication.^ 

III. The Powers of the Emperor in Civil Administration. 

The general principle upon this subject is contained in Ar- 
ticle 1 7. of the constitution, which provides that t he siiperv is- 
ion of the execution of the Imperial l aws shall be the right and 
fjliity_nf the F.mpernr 3 The immediate administration of the 
laws, generally and in first instance, is not conferred upon the 
Emperor by this provision. As far as this provision goes, 
the Imperial laws must be primarily and immediately adminis- 
tered by the different commonwealth governments, under the 
superintendence of the Emperor. In the execution of this 
general power, the Emperor cannot issue his commands to the 
subordinate officials of the commonwealth governments. He 
must address himself wholly to the executive heads of these 
respective governments, and, if these refuse or resist or ignore 
the Imperial commands, he has only the remedy provided in 
Article 19. of the constitution, which ordains that, when mem- 
bers of the Union fail to fulfil their constitutional duties to 

1 Laband, Das Staatsrecht des deutschen Reiches, Bd. I, S. 54$ ff.; Schulze, 
Lehrbuch des deutschen Staatsrechts, Zweites Euch, S. 119. 
" Reichsverfassung, Art. 2. ^ Ibid. Art. 17. 



282 The Constitution of the Executive. 

the Union, they may be coerced thereto. Coercion must, 
however, be voted by the Federal Council before the Em- 
peror can proceed to execute it.^ Any immediate powers of 
administration possessed, in first instance, by the Emperor, 
are exceptions to the general rule and must be found in 
special provisions of the constitution or in the laws of the 
Imperial legislature made in accordance with the constitu- 
tion.^ These extraordinary powers in the domain of the civil 
administration comprehend : 

1. The supervision of the collection of the Imperial taxes. 
The constitution provides, upon this subject, that the collec- 
tion of the Imperial taxes by the commonwealth oiificials shall 
be supervised by the Eniperor through Imperial officials, whom 
he may co-ordinate with the commonwealth ofificials. That is, 
the Emperor is not confined to transactions between himself 
and the heads of the respective commonwealth governments 
in the collection of the taxes, but may, through his own agents, 
inspect the operations of the commonwealth ofificials and make 
report thereof to the Federal Council, in order that this body, 
in case it should become necessary to coerce a commonwealth 
to the proper discharge of its duties to the Union, may be 
placed in possession of the necessary information from Im- 
perial sources. 2 This provision does not apply to the collection 
of the excise duties upon distilled liquors and beer in Bavaria, 
Wiirttemberg and Baden. In these commonwealths, the 
Emperor can supervise the administration, in this respect, 
only according to the general rule as above stated, if at all* 

2. The_ direction nf the postal and l- eleg^raphir adTy i in - 
istration of the Empire . The constitution provides that the 
Emperor shall have the "superior direction" of the postal 
and telegraphic administration of the Empire ; t hat he shall 

^ Reichsverfassung, Art. 19. Cf. Laband, Das Staatsrecht des deutschen 
Reiches, in Marquardsen's Handbuch, S. I02 ff. 

2 Laband, Das Staatsrecht des deutschen Reiches, in Marquardsen's Handbuch, 
S. 102 ff. > Reichsverfassung, Art. 36. ^ Ibid. Art. 35. 
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have the power to make the rules and rpornlaf-inng fnr \\\ p 
same ; that he shall appoint all the officers necessary tr> 
administer this superior direction : and that all the officers 
employed in the service are bound to obey the Imperial orders . 
On the other hand, the constitution reserves to the common- 
wealths the appointment of all other officers of the postal and 
telegraphic service not included under the class of superior 
directive officers.^ Again, Bavaria and Wiirttemberg, except 
in time of war, are exempted from these administrative pow- 
ers of the Emperor.^ 

3. Th( ^ F.m pernr mqy fiv the railrnaH tariffs npnn q^^: 

t_ai n articles of food, in tim e nf famine and distress. The 
constitution provides, in this respect, that in times of dis- 
tress, especially when fpOd becomes extraordinarily dear, the 
railroads shall transport grain, flour, potatoes and other vege- 
tables at special low rates, fixed by the Emperor upon recom- 
mendation of that committee of the Federal Council in whose 
sphere the subject falls. The rates cannot, however, be 
placed lower than the lowest charge made by the particular 
road for raw products.^ Bavaria, again, is exempted from 
this power of the Emperor.* 

The constitution empowers the Imperial legislature to 
authorize the construction of Imperial railways for defence 
and general intercourse. Such railways would naturally be 
administered immediately by the Emperor, but an act of the 
legislature would be necessary to confer upon him this 
power.* 

4. The extraordinary powers of the Emperor in civil 
administration comprehend, lastly, th e imm ediata-lacaL gov- 
ernjneri t of Alsace-L orraine. This power of the Emperor 
does not rest upon a provision of the constitution, but upon a 
law passed by the Imperial legislature on the 9th of June, 
1 87 1, which provides that the Emperor shall exercise the 

1 Reichsverfassung, Art. 50. ^ Ibid. Art. 52. » Ibid. Art. 46. 

* Ibid. Art. 46. ^ Ibid. Art. 41. 
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powers of government in Alsace- Lorraine.^ By virtue of this 
Imperial law, the Emperor controls the special legislation for 
Alsace-Lorraine, in so far as it is not exercised by the Im- 
perial legislature itself, and directs immediately the local 
administration therein.^ 

Tj]f» Fmpprnr appoints and dis misses all the officials em- 
ployed in his ordinary or extraordinary adm inistral-inn ;3 hut 
all of his orders to them or acts in regard to them must be 
issued in the name of the Empire and require for their 
validity the signature of the Chancellor — a rule which pre- 
serves the irresponsibility of the Emperor.* The exception 
to this general principle is the case of the judicial officers of 
the Empire. These are appointed by the Emperor, but upon 
nominations made by the Federal Council ; and they hold, as 
against the Emperor, for life.^ The Emperor's power to ap- 
point the judges rests upon a law made by the Imperial legis- 
lature, not upon the constitution. The same is true of his 
power to pardon. The constitutional provision in reference 
to these subjects simply empowers the Imperial legislature to 
establish the judicial system of the Empire.^ 
— IV. The Military Powers of the Emperor. 

In the sphere of military administration, the constitution 
is more generous to the Emperor. This is both natural 
and necessary. In the military organization of the state, 
federalism is out of place. Here the strictest centralization 
is the true principle of a rational and practical polity. Nev- 
ertheless this principle has not yet been fully realized in the 
German system. 

1 Reichsgestzblatt, 1871, No. 25, S. 212: "Die Staatsgewalt in Elsass und 
Lothringen iibt der Kaiser aus." 

2 Leoni, Staatsrecht der Reichslande Elsass-Lothringen, in Marquardsen's 
Handbuch des offentlichen Rechts, S. 230 ff.; Schulze, Lehrbuch des deutschen 
Staatsrechts, Zweites Buch, S. 377 iif. ' Reichsverfassung, Art. 18. ^ Ibid. Art. 17.. 

5 Gerichtsverfassungsgesetz, § 127: "Der Prasident, die Senatsprasidenten 
und die Rathe werden auf Vorschlag des Bundesrathes von dem Kaiser ernannt." 
Ibid. § 6 : " Die Ernennung der Richter erfolgt auf Lebenszeit." 

* Reichsverfassung, Art. 4, §, 13. 
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I- The co nstitution v ests in the Emperor the command 
of the army of th e whole Empire i n time both nf war anij 
peace- ^ It binds the entire soldiery to render unconditional 
obedience to the commands of the Emperor.^ It empowers 
the Emperor to organize the army ;3 to appoint all the officers 
commanding a contingent, or more than one contingent, or 
a fortification ; and makes the appointment of the generals 
within the contingents by the governments of the respective 
commonwealths dependent upon the Emperor's approval.* 
Officers lower than generals are appointed by the common- 
wealth governments independently. These are the general 
rules, but there are exceptions to them in the cases both of 
Bavaria and of Wiirttemberg. 

The Bavarian troops form one consolidated component 
part of the German Army. The Bavarian King appoints all 
the officers thereof, independent of Imperial ratification. 
The Bavarian troops are under the exclusive command of 
the Bavarian King in time of peace, but from the beginning 
of mobilization for war they come under the superior com- 
mand of the Emperor and are bound to render absolute 
obedience to the Emperor from such moment until the re- 
establishment of peace.^ Mobilization proceeds upon order 
from the Emperor, but the order must be addressed to the 
Bavarian King, and issued by him directly to the Bava- 
rian troops.^ If the Bavarian King should refuse or fail to 
transmit the Imperial order, the only remedy in the hands 
of the Emperor is that provided in Article 19. of the consti- 
tution, to which I have already referred, viz ; coercion voted 
by the Federal Council and executed by the Emperor. The 
Emperor has the power and the duty to inspect the Bavarian 
troops at any time.'' 

1 Reichsverfassung, Art. 63. ^ Hid. Art. 64. 

8 Ibid. Art. 63. * Ibid. Art. 64. 

' Biindniss-Vertrag mit Bayern von 23 Nov. 1 870, III. 
8 Ibid. ' Ibid. 
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The Wurttemberg troops form one consolidated army corps 
under the immediate command of the King of Wiirttemberg, 
but under the superior command of the Emperor in time both 
of war and peace. The King of Wurttemberg appoints all 
the officers of this corps, except the commanders of fortifica- 
tions, but his appointments of the highest officers of the corps 
must be ratified by the Emperor. The Wurttemberg troops 
owe unqualified obedience to the eommands of the Emperor; 
but, in time of peace, the Emperor has no power to order the 
Wurttemberg troops out of Wurttemberg or other troops 
into Wurttemberg, without the consent of the King of Wiirt- 
temberg, except for the purpose of garrisoning South-German 
or West-German fortifications. The Emperor has the power 
and duty to inspect the Wiirttemberg troops at any time.^ 

2. The constitution vests in the Emperor the superior 
command of the navy. It empowers him with the authority 
to organize the navy, to appoint all of its officers, and to re- 
quire from all the officers and men the. oath of obedience.^ 

3. The constitution confers upon the Emperor the power 
to establish fortifications within the territory of the Empire,^ 
except in Bavaria.* 

4. The constitution empowers the Emperor, in case of in- 
surrection or rebellion in any part of the Empire, t o declare 
that part in a stage of sieg-e : i.e. to govern therein, for th e 
time bein g, ag rnmmander-in-chief of the army and thrnugh 
the office rs nf 1-hp army 5 Bavaria is exempted from the op- 
eration of this power.® 

V. The Imperial Chancellor. 

The Imperial constitution requires that all the official acts 
of the Emperor, except those of military commandership, shall 

' Militair-Konvention mit Wurttemberg, von 21 und 25 Nov. 1870, dem Art. 
68 der Reichsverfassung zugesetzt. 

2 Reichsverfassung, Art. 53. ^ jhid. Art. 65. 

* Bundniss-Vertrag mit Bayern von 23 Nov. 1870. 
^ Reichsverfassung, Art. 68. 

* Bundniss-Vertrag mit Bayern von 23 Nov. 1870. 



The German Emperor. 287 

be cmintersignpri ^^y thft Cbanrellorj who thereby assumes 
the responsibility. 1 The Emperor is thus irresponsible and, 
as I have already stated, from his character as King of Prus- 
sia is personally inviolable. 

To whom the Chancellor is responsible is not derlareH in 
the constitution, and no way is provided in the constitution 
whereby the legislative bodies can enforce any responsibil- 
ity. Thev are not vested with the power of impeachment , 
and no one thinks of the resignation of the Chancellor as the 
necessary result of a vote of distrust. 

It is provided by the law of the 17th -March, 1878,^ that 
the Emperor may, upon the proposition of the Chancellor, 
appoint a substitute or representative for the Chancellor, who 
may countersign the Emperor's acts when the Chancellor is 
unable to do so. The substitute may be a single person or a 
number of persons, each taking, in the latter case, the respon- 
sibility in a certain branch of the administration. If the sub- 
stitute be a number of persons, they must be taken from the 
chiefs of the administrative departments. The Chancellor is, 
however, empowered by the law to resume his powers at any 
moment, in whole or part, as he may see fit. This law must 
be regarded as a constitutional law, since it modifies the con- 
stitution. Here may be the beginning of a collegiate organi- 
zation of the heads of the administrative departments. This 
law, however, does not necessarily involve any such result. 
The Chancellor may always prevent it as well as the Empe- 
ror. It would require the assent of both. 

It is evident that parliamen tary gnvemmpnt and ministe- 
rial responsibility no more e vist in the German system than 
irjjh at of the United States. The Chancellor or his substi- 
tute, be they one person or several persons, are the servants 
of the Emperor and practically responsible only to him. 

^ Reichsverfassung, Art. 17; Schulze, Lehrbuch des deutschen Staatsrechts, 
Zweites Buch, S. 93. ^ Reichsgesetzblatt, 1878, S. 7. 



288 The Constitution of the Executive. 



CHAPTER VII. 

THE CONSTRUCTION OF THE EXECUTIVE DEPARTMENT OF 
THE FRENCH GOVERNMENT. 

I. The Election of the President. 

The constitution provides that the President shall be 
chosen by an electoral body composed of the members of the 
two legislative houses.^ It requires that this body shall be 
convoked for this purpose at least one month before the legal 
expiration of any presidential term.^ It does not expressly 
declare by whom it is to be convoked, but the plain inference 
is that the President of the Senate in understanding with the 
President of the Deputy Chamber shall issue the call. In 
case, however, he should neglect to do so, the constitution 
provides that the body may form itself, of full right and in full 
power, for the purpose of the new election, on the fifteenth 
day before the legal expiration of the current presidential 
term.^ In case of the death or resignation of the President, 
the constitution commands the immediate union of the two 
legislative bodies in the electoral college.* If, at the moment 
when the vacancy occurs, the Chamber of Deputies should 
be dissolved, the constitution commands the immediate hold- 
ing of the new elections and the immediate assembly of the 
Senate.^ 

The constitution prescribes that, when the two legislative 
bodies meet in the electoral college, the President of the 

^ Loi constitutionnelle du 25 fevrier, 1875, Art. 2, § i. 
^ Loi constitutionnelle du i6juillet, 1875, A'''- 3> § '• 
» Ibid. Art. 3, § 2. 4 Ibid. Art. 3, § 3. 6 jf,ij_ ^rt. 3, § 4. 
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Senate shall preside and the Vice-President and Secretaries 
of the Senate shall act as the officers of the electoral college. ^ 

Lastly, the constitution prescribes that the election shall 
take place by a union upon the same person of the votes of 
an absolute majority of the college; i.e. a majority of the 
whole legal number of members of the college.^ 

The constitution makes no further provision as to the pro- 
cedure within the electoral college. All further questions are 
therefore left to be determined by the college itself. The 
precedents established by the practice of the college arc : 
No debate, and the immediate transmission of the result of 
the election to the newly elected President by the Council of 
Ministers of the preceding President.* The legislature has 
by statute fixed the seat of the electoral college at Versailles.* 

II. The Qualifications for the Presidency. 

The constitution prescribes no qualifications as necessary 
to the holding of the office. It declares, on the other hand, 
one disqualification, viz ; membership in any of the families 
that have reigned over France.^ The commentators, how- 
ever, lay down the principle that, since the presidency is a 
political office, the President must have been, at the time of 
his election, in possession of the full civil and political rights 
of a French citizen.® Within these two limitations the elec- 
toral body is free to exercise its own discretion. 

III. The Presidential Term. 

The constitution prescribes that the full term shall be 
seven years.'^ If the presidency of a particular person should 
be brought to a close before the expiration of this term, the 

^ Loi constitutionnelle du l6 juillet, 1875, Art. 11, § 2. 

2 Loi constitutionnelle du 25 fevrier, 1875, ■^'■'- '^' § '• 

5 Lois constitutionnelles et organiques de la Republique franfaise, M. Eugene 
Pierre, p. 25, note. '■ Loi du 22 juillet, 1879, Art. 3, § 2. 

^ Loi constitutionnelle des 13-14 aoflt, 1884, Art. 2, § 2. 

^ Lebon, Das Staatsrecht der franzosischen Republik; Marquardsen, Hand- i 
buch, S. 443 ; St. Girons, Manuel de Droit constitutionnel, p. 347. 

' Loi constitutionnelle du 25 fevrier, 1875, Art. 2, § 2. 
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newly elected President would therefore begin a new term 
and would not be limited to the completion of the interrupted 
term. The constitution also declares the President re-eligible. 

jy. The Succession to the Presidency. 

The presidency being an elective office, the law of succes- 
sion will only attach in case the term should be brought to 
a close in an extraordinary way before its legal expiration. 
On account of the fact that the national electoral college may 
generally be constituted at a moment's notice, the French 
constitution has made no provision for a vice-presidency. 
It simply vests the executive powers, temporarily, in the 
Council of Ministers of the outgoing President. The words 
of the constitution are : " In case of a vacancy in the presi- 
dential office, by death or through any other cause, the 
Council of Ministers is invested with the executive power." ^ 
This language covers a vacancy created by the failure to elect 
a new President before the legal expiration of the term of 
the old President, and one created by conviction of the Presi- 
dent for high treason by the Senate, as well as one caused by 
the death or resignation of the President. The language of 
the provision will cover every case of vacancy which can 
arise. Nothing, however, is expressly said in the constitution 
concerning a temporary disability of the President to dis- 
charge his duties ; for example, on account of long sickness, 
or absence from the country, or capture in war by a foreign 
state ; and nothing is said in regard to his office and powers 
during a process for high treason against him. These are grave 
omissions. Their gravity, however, is somewhat lessened by 
the fact that the electoral body can generally be organized 
immediately and can meet any emergency in a double capac- 
ity either as the electoral body or as the sovereign body. 

V. Privileges of the President. 

The constitution provides that the President is irresponsi- 
ble except in case of the commission of high treason ;2 and 

■» Loi constitutionnelle du 25 fevrier, 1875, Art. 7, § 2. 2 /^^y; j^^^ g^ ^ 3 
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that the President can be arraigned only by the Chamber 
of Deputies and tried only by the Senate.'' Of course, 
from the nature of the case, the President cannot while in 
office (and so long as he is President he is in office) be made 
subject to any process by any tribunal which would restrain 
in the slightest degree his personal freedom, no matter 
what offence he may have committed. He must be depriveH 
of his official powers before he can be made answerable 
personally for anyth ing, by an y body, before any tn-Kiip f^] ; 
i.e. hejsjnidolable. The constj tnt-inn pvHpnt-ly i-d Vp^ all i-Tn 'g 
f or grante d. The points regulated by the constitution are 
the occasion upon which, and the means through which, his 
removal from office may be accomplished. There is but the 
one occasion, vis ; conviction of the commission of an act of 
high treason, and but one lawful accuser, viz; the Chamber 
of Deputies, and but one lawful court, viz; the Senate. It 
will be seen, however, that the constitution does not define 
high treason, nor limit to removal from office the penalty 
which may be inflicted upon the President for the commission 
of an act of treason against the state, nor require that a judg- 
ment of removal shall precede the infliction of any other pen- 
alty by the Senate. So far as the language of the consti- 
tution is concerned, the Senate must define the crime, and 
may inflict the death penalty upon the President upon con- 
viction of high treason, without having first removed him 
from office ; but I cannot see how the penalty could be legally 
executed upon the President, without his own consent, while 
he remained in office. The provisions of the constitution of 
the United States upon this subject are far more scientifically 
complete. As we have seen, they vest the Senate, the politi- 
cal court, only with the power of removal, and then, after the 
President shall have been deprived of his official inviolability, 
they leave him to prosecution before the ordinary tribunals 
under the ordinary law, like any other subject of the state. 

1 Loi constitutionnelle du i6 juillet, 1875, Art. 12, § i. 
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The French system has never yet had a practical test. When 
it does, I predict that it will be found necessary to remove the 
President first in order to get a new executive head by whom 
any further penalties voted by the Senate may be executed. 
The French system protects the President at more points 
than that of the United States. It leaves him unprotected 
at but a single point, while that of the United States permits 
his removal for any high crime or misdemeanor. On the 
other hand, the system of the United States protects the 
President, in all cases, against the infliction of any penalties 
touching his life, liberty or property by the political court, 
which the French system does not do. 

The French constitution jealously guards the presidency 
against claiming any responsibility to the people. The French 
statesmen have experienced the dangers which may arise from 
any such relationship.^ President MacMahon once dared to 
speak of his responsibihty to France. This utterance evoked 
from the Chamber of Deputies the indignant and just reproof 
that the only France to which the President is responsible, 
is France organized in the legislative bodies, and then only 
upon the single occasion of the commission of an act of 
high treason. The French constitution meant to create a 
substantially irresponsible executive, so that it might secure 
a change of Ministry to correspond with a change of legis- 
lative majority without requiring a change in the Presidency ; 
i.e. so as to secure an unpolitical President.^ 

By force of custom and by statute the President is grand- 
master of the Legion of Honor, and is protected against the 
insults and libels of the press by graver penalties than those 
which may be inflicted in behalf of private persons.^ His 
salary is also fixed by the annual budget.* 

^ St. Girons, Manuel du Droit constitutionnel, p. 344. 

^ Lebon, Das Staatsrecht der franztisischen Republik, S. 45. 

3 Ibid. S. 44 ff. 4 jhid. S. 44. 
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CHAPTER VIII. 

POWERS AND DUTIES OF THE FRENCH PRESIDENT. 

I. Diplomatic Powers. 

I. The constitution, in my opinion, confers upon the 
President the power to make defensive war. The constitu- 
tion does not make this provision expressly. It expressly 
forbids the President to declare war without the previous 
assent of the two chambers,^ and it expressly confers upon 
the President the power to make disposition of the forces 
of the state. ^ When the former provision was before 
the National Assembly for adoption, M. Laboulaye defined 
its meaning thus : " Without doubt the President, by virtue 
of his power to dispose of the forces of the state, has the 
power and the duty to take all the measures demanded 
by the circumstances to defend France against invasion."* 
The meaning of the limitation is therefore, I think, that the 
President shall not enter upon an offensive war without 
the consent, previously given, of both legislative chambers. 
The form of the consent is not prescribed by the constitu- 
tion, and the practice has not required the form of a statute. 
In the expedition of 1881, against Tunis, and in that of 1884, 
against Tonkin, no declaration of war was made in the form 
of a statute. * The members of the legislative chambers who 
opposed these expeditions declared that the President had 
violated the constitution in the making of these wars, but the 

1 Loi constitutionnelle du l6 juillet, 1875, Art. 9, § i. 

2 Loi constitutionnelle du 25 fevrier, 1875, Art. 3, § 3. 

8 Lois constitutionnelles et organiques de la Republique franfaise, M. Eugene 
Pierre, p. 60, note i. 
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majority sustained the views of the Ministry in both cases, 
viz ; that the vote of confidence in the administration, and 
the appropriation of money for the arming and transportation 
of the troops, by the legislature were constitutional forms of 
consent to the making of offensive war.^ I think we must 
regard another point as settled by these precedents, viz; that 
subsequent consent by the chambers will indemnify the 
President's acts. Of course, a President who makes war 
without the authorization of the chambers takes a serious 
risk ; but exigencies may arise under which he would be 
obliged to take this responsibility or see the welfare of the 
state irredeemably sacrificed. 

I think this clause of the constitution makes the President 
commander-in-chief of the army and navy. It seems to be 
a necessary implication. 

2. The constitution confers upon the President the power 
to appoint and send ambassadors, envoys and consuls to 
foreign states,^ and _to_ receive ambassadors, envoys and 
consuls from foreign states. ^ He has thus the power irt 
first instance to recognize, so far as France is concerned, the 
independence of a foreign state and its right to be regarded 
as a member of the international sisterhood. As regards the 
sending of French representatives to a given state, the legis- 
lature may control him by refusing to establish the posts and 
to vote the required salaries ; but, in the reception of repre- 
sentatives from a foreign state, he is left by the constitution 
uncontrolled. The constitution seems to treat this preroga- 
tive as purely ceremonial. It connects it in the text with 
the power to preside at state ceremonies. 

3. The constitution empowers the President to negotiate 
and to conclude all treaties^ and agreements with foreign 
states.* If, however, the proposed treaty should be one oi 

^ Lebon, Das Staatsrecht der franzosischen Republik, S. 46 ff. 

' Loi constitutionnelle du 25 fevrier, 1875, ^'^^- 3' § 4- ° Jb'id. Art. 3, § 5. 

* Loi constitutionnelle du 16 juillet, 1875, Art. 8, § I. 
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peace or commerce, or should involve the finances or the 
territory of the state, or s hould relate to the personal or 
property rights of Frenchmen in foreign states, it must be 
v oted by the two chambers before the President can consti- 
t utionally ratify it ; ^ and if the foreign state should conclude 
with the President any agreement touching any of these 
subjects without the ratification of the legislature duly given 
thereto, France would not be bound by any principle of 
international law to fulfil the same. The foreign state, in 
dealing with the French President, is bound to know the 
extent of his powers as provided in the constitution. Almost 
every treaty which can be imagined would involve one or 
more of these points ; a fact which makes it advisable when 
dealing with the French government, to demand the consent 
of the legislative bodies to all agreements entered into with 
the executive. In all cases, the President is constitution- 
ally required to inform the chambers of his acts and agree- 
ments so soon as the security and welfare of the state will 
permit. 2 

II. The Powers of the President in Legislation. 

1. The constitution confers upon the President the power 
to call the legislature together in extraordinary session, and 
imposes upon him the duty of so doing, when both cham- 
bers demand it by absolute majority vote in each.^ It 
confers upon him the power Jto adjourn the chambers 
twice during the same session. But the single adjourn- 
ment must not be for a longer period than one month,* 
and the legislature must sit for at least five months of 
each year, excluding the periods of adjournment by the 
President.^ 

2. It confers upon him the power to prorogue_theJegis^ 
*lature, i.e. to close its sessions. If the legislature be in 

1 Loi constitutionnelle du i6 juillet, 1875, Art. 8, § 2. 

2 /^jV. Art. 8, § I. 3/^jV. Art. 2, § I. ^ Ibid. hxt. 2, % 2. 

5 Ibid. Art. I, § 2; Lebon, Das Staatsrecht der franzdsischen Republik, S. 48. 
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regular session, the President cannot constitutionally pro- 
rogue it until it shall have sat for at least five months.^ 

3. It confers upon him the power, with the mnsent of 
t he Sen ate, to dissolve the Chamber of Deputies at such time, 
and as often as, he may deem it proper and for the welfare 
of the state.2 During the period of dissolution, the Senate 
cannot, of course, sit as a legislative body. The dissolution 
of the Deputies works the prorogation of the Senate.^ The 
purpose of the dissolution is to give the electors the oppor- 
tunity to express their opinion upon a given question. 
Accordingly, the constitution orders the new elections to be 
held within two months from the date of the dissolution, and 
orders the newly elected chamber to assemble within ten 
days from the completion of the elections.* It is the duty 
of the President to see that these commands are fulfilled. 

4. The constitution confers upon the President the .power 
to propose to the leg-islative chambers that they go into 
na tional assemb ly fnr the purp ose of revising the const i- 
tijtiQii.^ If, however, they should refuse to do this, the 
constitution provides no means by which the President can 
enforce his suggestion. If the Deputy Chamber alone should 
refuse while the Senate acceded, it would be possible for 
the President, in agreement with the Senate, to bring a 
pressure upon the Deputies by the threat of dissolution. He 
might even, in agreement with the Senate, decree dissolution 
in order to let the electors speak upon the subject. 

5. The constitution confers upon the PresiHent tVip pnwpr 
to initiate leg^islation .^ He must send his prnjertg tn tVip 

1 Loi constitutionnelle du 16 juillet, 1875, Art. i, § 2; Lebon, Das Staatsrecht 
der franzosischen Republik, S. 48. 

2 Loi constitutionnelle du 25 fevrier, 1875, Art. 5, § i. 

3 Lebon, Das Staatsrecht der franzosischen Republik, S. 48 ff. ; Loi consti- 
tutionnelle du 16 juillet, 1875, Art. i, § 2. 

* Loi constitutionnelle du 25 fevrier, 1875, Art. 5, § 2, modifie par la loi con- 
stitutionnelle des 13-14 aoflt, 1884, Art. I. 

5 Loi constitutionnelle du 25 fevrier, 1875, Art. 8, § i. * Ibid. Art. 3, § i. 
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chambers by a minister.^ He may send them to either 
chamber first, at his discretion, unless they contain items of 
financial legislation, in which case he must send them first 
to the Chamber of Deputies.^ He may cause his projects 
to be explained and defended before the chambers, not only 
by his ministers, but by commissioners specially appointed 
by him for the purpose.^ 

6. It confers upon him the p nwpr tn rpgnirp t-tip rViamhpro 

to reconsider anv law passed by them> This requirement 
must be made within the period allowed by the constitution 
before promulgation of the law, and it must be made through 
a message giving reasons. Reconsideration cannot be consti- 
tutionally refused by the chambers ; l ?ut a re-passage of the 
la w by the ordinary majority will overcome the presidential 
inl-er pnsitinn. 

7. The constitution vests in the President the p ower. 
to promulgate the laws ." It leaves him to his own dis - 
cretion in regard to the manner of promulgation ; bjjtjre- 
quires that he shall not delay promulgation be yo nd one 
mnntb frnm the date when the law shall have been trans- 
m itted to him as finally ad opted b y the legislature, or bjjond 
t hree days when both c h ambers sh all_haye voted tjiat pro- 
mulgation is urgent.*^ I suppose the vote of urgence may be 
taken at any time in regard to laws already in the hands of 
the President and not declared urgent by the chambers at 
the time of the transmission, and that its requirement must 
always be obeyed by the President. The commentator Le- 
bon, who, at the time he wrote, was chief secretary of the 
President of the Senate, makes a distinction between pro- 
mulgation and publication of the laws. He defines promul- 

1 Loi constitutionnelle du i6 juillet, 1875, Art. 6, § I. 

2 Loi constitutionnelle du 24 fevrier, 1875, Art. 8. 

3 Loi constitutionnelle du 16 juillet, 1875, Art. 6, § 2. 

4 JUd. Art. 7, § 2. 

6 Loi constitutionnelle du 25 fevrier, 1875, Art. 3, § I. 
6 Loi constitutionnelle du 16 juillet, 1S75, Art. 7, § I. 
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gation in the French system to be the decree whereby the 
President certifies that the law has been regularly passed, 
and commands its execution ; ^ while publication is the print- 
ing of the law in the governmental gazette.^ I do not find 
this distinction in the constitution itself. The constitution 
appears to me to treat publication as a part of promulgation. 
The governmental practice appears to me to sustain this 
view. The governmental decree regulating this matter is 
styled " D^cret du 5 novembre, 1870, relatif 4 la promulga- 
tion des lois et d^crets," and directs t hat the promulgation 
of the laws and decrees shall be effected b y their ingprt-inn 
^n the Journal OffAi^l, e\ c I think the distinction made 
by Lebon is German, not French. The tendency of such 
a distinction, and of such a definition of promulgation, is 
towards according the executive a larger discretion in pro- 
mulgation than the principles of the French system warrant. 
III. Civil Administrative Powers. 

1. The constitution confers upon the President the power 
to supervise and effect the execution of the laws.^ This is 
his most important duty. 

2. In order to enable him to fulfil this duty, the constitu- 
tion expressly empowers him to appoint all the officials/ 
and impliedly empowers him tn dismiss thpm all, unless 
otherwise ordered by an act of the legislature.^ The legis- 
lature has protected the military officia ls, the university pro - 
fessQis, and the judge s against this discretionary power of 
dismissal, and has passed some fragmentary legislation upon 
the subject of qualifications for appointment. (The latter 
subject is for the most part regulated by executive decrees.) 
It is clear that the legislature does not regard itself as trench- 
ing upon the President's constitutional power of appointment 
in undertaking such legislation. 

3. The President is also empowered to make disposi- 

1 Lebon, Das Staatsrecht der franzosischen Republik, S. 49. ^ Ibid. 

' Loi constitutionnelle du 25 fevrier, 1875, Art. 3, § i. * Ibid. Art. 3, § 4. 

^ Lebon, Das Staatsrecht der franzosischen Repulik, S. 50. 
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tion of the army and navv.^ for the purpose, amonp; others . 
of semri ng the execution of the laws . The occasions upon 
which the President may use the forces are not expressly 
enumerated in the constitution. He is therefore left to 
determine, in first instance, when the security and welfare 
of the state demand the use of such means. 

4. The constitution impliedly empowers the President 
to make the ordinances needed for the execution of the 
laws, in so far as the legislature shall not have made them. 
The constitutional provision which declares him the admin- 
istrative head of the Republic, and authorizes and requires 
him to execute the laws, of course empowers him to issue 
instructions and orders to the officials. By the constitu- 
tional power to make executive ordinances, however, I mean 
quite another thing. I mean the power so to supplement 
the acts of the legislature as to render them capable of 
execution. This involves the power to bind the common 
subject by executive orders for which no specific authority 
can be found in the legislative act.^ Of course, the Presi- 
dent must not make use of this power to frustrate^ the pur- 
poses of the legislature in the enactment of the law, and 
his ordinance must not violate any other law.^ Within this 
limitation, however, he is free to act under his constitutional 
prerogative. 

In making this statement concerning the power of the 
French President, I have deferred to the teachings of the 
commentators in reference to the practice of the adminis- 
tration. My own opinion is that the written constitution of 
the French Republic does not confer any such power upon 
the President. I cannot find it expressed anywhere in the 
text, and I deny that it is a necessary implication from the 
duty to execute the laws. If, when the legislature enacts a 

1 Loi constitutionnelle du 25 fevrier, 1875, Art. 3, § 3. 

2 St. Girons, Manuel de droit constitutionnel, p. 379; Lebon, Das Staatsrecht 
der franzosischen Republik, S. 50. ^ Ibid. S. 50. 
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law, it neither makes the provisions necessary for the execu- 
tion of the law nor empowers the President to make them, 
the President can leave the law unexecuted until the neces- 
sary measures receive the approval of the legislature. We, 
in America, not only know this to be practicable, but we 
generally believe that any other procedure would be danger- 
ous to liberty and constitutional government. 

This power of the President is sanctioned by Article 471, 
§ 1 5, of the Code p^nal, which inflicts a fine of from one to 
five francs for disobedience to the ordinances of the admin- 
istration. It is not sanctioned anywhere else or in any other 
way. Now the Code p6nal is not a part of the constitution. 
It is a statute. It seems to me, therefore, that this general 
power of the President to make ordinances in execution of 
laws rests upon a general statute empowering him thereto, 
and not upon the constitution. 

But even if it be admitted that this sphere of power is 
granted by the constitution to the President, yet if the 
legislature be empowered to oust the President from this 
sphere at will, the power of the President is tantamount only 
to a power conferred by a general permissive statute. Now, 
nobody doubts that the French legislature has the power to 
make every ordinance for the execution of the laws, if it will. 
It is, therefore, only by its implied permission that the Presi- 
dent can act in this sphere at all. 

It seems to me that the commentators are laboring under 
the influence of the royal and imperial traditions when they 
interpret the present constitution as vesting in the President 
the power to make ordinances for the execution of the laws. 

IV. Powers of the President in fudicial Administration. 

I. The constitution confers upon the President the power 
to constitute t he .Sena te as a court of justice for the pur- 
pose of trying any person accused of an attentat against the 
security of the state.^ It follows from this language, that 

1 Loi constitutionnelle du i6 juillet, 1875, Art. 12, § 3. 
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the court so constituted can sit in judgment upon the highest 
officials of the government, the President included. 

2. The constitution confers upon the President the power 
to pardon any person sentenced by any criminal or police 
court in France. He m ay, therefore. p ardon_the ministers 
themselves against the judgmen ts of tha-Ssnate, as a court 
Qf_jiistice. His power to pardon, i.e. to reijiit penalties, 
includes, of course, the power to commute penalties into 
milder punishments, and the power to reprieve, i.e. to suspend 
the execution of the sentence. He is not, however, empow- 
ered by the constitution to issue an amnesty, i.e. a relief 
against all the civil and political results of the conviction. 
This, according to the constitution, only the legislature can 
do.i The legislature, however, may make a pardon granted 
by the President equal to an amnesty, by a vote to that 
effect. 

V. The Ministers of the President. 

^n the powers of the President must be exercised thro ugh, 
the Ministry or a minister . He must appoint and dismiss the 
members of the Council of State in the Council of Ministers ; ^ 
he must declare his resolution to call the Senate as a court 
of justice in the Ministerial Council;^ and his every act must 
be countersigned by a minister .^ It is thus that the execu - 
tive and administrative power is made responsible at every 
point to the legislatu re, and yet the P resident Jbdmself made 
irresponsible, except only in case of commissio n of high 
treason. The constitution pronounces this principle in the 
following language : " The ministers are collectively re- 
sponsible to the chambers for the general policy of the 
administration, and individually responsible for their own 
personal acts." ^ 

1 Loi constitutionnelle du 25 fevrier, 1875, ^^''- 3' § ^• 

2 Ibid. Art. 4, §§ I & 2. 

' Lot constitutionnelle du 16 juillet, 1875, ■'^'^'- ■^' § 3- 
* Loi constitutionnelle du 25 fevrier, 1875, Art. 3, § 6. 
^ Ibid. Art. 6, § i. 
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Nominally, the ministers are appointed and dismissed by 
the President, and, so far as the constitution is concerned, 
at his pleasure. The constitution does not even fix a qualifica- 
tion or a disqualification for the holding of these high offices. 
It is implied, of course, that the ministers shall be French 
citizens in full enjoyment of civil and political rights ; and it 
is the practicie to take them from the ranks of the majority 
party in the Chamber of Deputies. They have seats and 
voices in the Council of State. This latter body is the privy 
council of the President, and its members are appointed and 
dismissed by him at pleasure, under the single constitutional 
requirement that these acts shall be done in the Council of 
the Ministers. The ministers m ay be members of the legis- 
l ature ; generally thexare. WhetherJhey_aK..i)Ji-Jiat., ijiey; 
have free access t o_the chambers, and_iTiust_Jbe heard when- 
ever they d emand it . They are the beads of the various 
administrative departments, and the President can issue no 
command except through one of them. 

Their responsibility is twofold, viz ; political and criminal. 
Their political responsibility is also twofold, viz ; joint and 
single, i.e. the responsibility of the Ministry and the respon- 
sibihty of each minister. The first attaches in all cases of 
general policy, the latter in all cases of individual activity. 
Their political responsibility is enforced in both cases by 
their dismissal from office. The constitution does not ex- 
pressly command the President to dismiss the Ministry or a 
minister upon a vote of distrust, general or particular, or 
upon the refusal of the legislature to adopt projects of law 
laid before them by the Ministry or a minister, and declared 
to be vital to the administration ; much less does it require 
this when the vote of distrust or the refusal to adopt minis- 
terial projects is confined to the Chamber of Deputies ; but 
the constitution puts the Chamber of Deputies in possession 
of the means to bring about this result. The power of this 
chamber over the budget enables it to block the entire activ- 
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ity of the government in case the latter should undertake to 
act out of accord with the majority in the Chamber. The 
mere resignation or even dismissal of the ministers is not 
connected with any other penalty, not even with the political 
penalty of disqualification to hold office again. 

The criminal responsibility of the ministers, on the other 
hand, must be individual in every case, and is enforced by such 
penalties as the Senate may see fit to inflict in each case. 
The provision of the constitution in reference to this sub- 
ject reads: "The ministers may be placed in accusation by 
the Chamber of Deputies for crimes committed in the exer- 
cise of their functions . In this case they are tried by the 
Senate." 1 

It is clear from the language of the constitution that the 
ministers cannot be arraigned and tried in this manner for 
any crime whi(ih they may commit as jirivatfi- persnns As 
private persons they are subject to the jurisdiction of the 
-ordinary courts, and to this jurisdiction only. It is only for 
crimes committed in the exercise of their ministerial func- 
tions that they can be made subject to this extraordinary 
jurisdiction by bill of attainder.^ 

As to what shall constitute crime committed by a minister 
in the exercise of his functions, the constitution is silent. 
The definition of crime contained in the Code p6nal, or 
rather the catalogue of crimes enumerated in the Code p^nal 
is evidently too narrow for the meaning of the word as here 
employed. The commentator Lebon adopts Brisson's defi- 
nition of the term crime in this connection, viz ; the viola- 
tion of any law.^ This seems to me to present the true view, 
although I think it is left by the constitution to the Senate 
to determine in each case whether what has been done 
amounts to a crime or not. 

^ Loi constitutionnelle du l6 juillet, 1875, Art. 12, § 2. 

^ Lebon, Das Staatsrecht der franzosischen Republik, S. 55. 

» Ibid. S. 57. 
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The constitution imposes no limitations upon the legis- 
lature in reference to the arraignment, trial and judgment 
of a minister. It directs, however, that these matters shall 
be regulated by law ; ^ i.e. by rules passed by both bodies for 
the direction of each body. In other words, the constitution 
orders the legislature to limit the powers of each house in 
the accomplishment of the part assigned to it. The question 
then arises whether, in the absence of any such law, these 
extraordinary prosecutions can be undertaken at all. English 
and American jurisprudence would be very likely to answer 
this question in the negative. Lebon, however, holds that 
the precedents of French constitutional and parliamentary 
history authorize each chamber, in the absence of a law, to 
act freely in that part of the procedure assigned to it by the 
constitution.^ He says the only limitation which, in the ex- 
isting status of French law, rests upon the absolute freedom 
of each legislative chamber in regard to the prosecution, trial 
and sentence of the ministers, is in respect to the choice of 
the penalty to be inflicted. Since in most cases the crime 
would be political, political penalties only must be inflicted, 
such as deportation, imprisonment, exile, loss of citizenship.^ 
Where he finds this limitation is to me unintelligible. It 
is not contained in the constitution, unless it be found in the 
constitutional requirement that the whole matter shall be 
regulated by law. But this the learned commentator declares 
to be no antecedent necessity to the action of the two cham- 
bers. If the limitation be not in the constitution nor in a 
law, I do not see how it can bind the chambers. I think 
Lebon's principle necessarily leaves the Senate entirely free 
to select the penalty and to order its execution. This would 
certainly give the Senate a most despotic political jurisdiction 
over the ministers. Uneasy must be the hand which carries 
z. portefeuille with such responsibility. 

1 Loi constitutionnelle du 16 juillet, 1875, A^. 12, § 5. 

2 Lebon, Das Staatsrecht der franzosischen Republik, S. 57. ' Ibid. 
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If the act committed by the minister be a crime according 
to the code p^nal, he is also subject to the ordinary criminal 
jurisdiction. 

Lastly, the constitution empowers the President to preside 
upon great occasions of state.^ 

The French presidency is quite a unique creation of 
modern political science. It seeks to unite the elective 
tenure with the position and relations of a constitutional 
King. There is no contradiction in principle or practice 
between the elective tenure and the exercise of executive 
powers of the strongest nature, executive powers equal to 
those exercised by a constitutional King ; but there does seem 
to be incongruity between the elective tenure and the posi- 
tion of political impartiality and indifference required of the 
constitutional King. How can a man elected by a party and 
supported by a party look with impartiality and indifference 
upon the triumph of the opposite party, whose success may 
mean his own downfall .^ It is too much to expect that a 
legislature, whose members form the electoral body of the 
executive, will refrain from forcing a President out of office 
when a clear majority of the body is of a different party 
from that to which the President adheres, or adhered at the 
time of his election ; and it is too much to expect that a 
President, knowing this, will be an impartial and an indif- 
ferent spectator of changes in the legislature which might 
bring about such a result. A far greater self-control than 
either French legislatures or French Presidents are thought 
to possess would be necessary to prevent this natural out- 
come. Elective government is naturally party government, 
and it is quite impossible to make anything else out of it. 
The warmest friend of what we call in the United States 
civil service reform does not dream of making the head of 
the administration and the highest class of the officials sub- 

1 Loi constitutionnelle du 25 fevrier, 1875, Art. 3, § 5. 
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ject to its rules. The elective executive can never be the 
head of the state in the sense in which an hereditary King is 
its head, and no constitutional convention can make him so. 

The practical working of this new institution will be 
watched with much interest. Should it really succeed, its 
success will furnish the best possible evidence that the 
French state has arrived at its maturity and is fully capable 
of intelligent and conservative self-government. 
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CHAPTER IX. 

COMPARATIVE STUDY OF THE EXECUTIVE. 

A COMPARISON of the four typical constitutions, upon the 
subject of the executive, gives for its first result the fact that 
the modern states of the world are apparently in less har- 
mony upon this subject than upon that of the legislature. 
A closer comparison reveals the further fact that the dis- 
harmony lies more in the tenure of the executive and his 
relation to the legislature than in his powers. 

I. Two of these systems present hereditary executives and 
two of them elective executives. In the first pair, the law of 
descent is not the same ; and in the second, the electoral 
bodies and the electoral procedure differ widely. Two of 
these systems present executives personally irresponsible. 
One of them presents an executive personally irresponsible, 
except in case of high treason ; and one of them an execu- 
tive personally responsible to the legislature for criminal acts 
in general. Two of them present executives politically re- 
sponsible to the legislature through ministries ; and two of 
them executives irresponsible politically to the legislature. 
And of the first pair, the political responsibility of the min- 
istry in one, is only collective ; while in the other, it is both 
collective and individual. These are essential difEerences ; 
and we shall do well to linger a little upon the conditions 
producing and sustaining them. 

I. It is generally taught that the change from the hered- 
itary to the elective tenure is the product of the revolutions 
of the eighteenth century. Of the four systems we are con- 
sidering, the two which present the elective tenure are the 
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two whose constitutions rest without doubt upon revolu- 
tionary bases. But I think I have shown that the constitu- 
tions of the other two, the two still retaining the hereditary- 
tenure, rest also upon revolutionary bases. While, therefore, 
it may be granted that the elective principle, as to the exec- 
utive tenure, has been introduced by the revolutions which 
have established the democratic state, it does not appear that 
such a result is inevitable ; and if, after the lapse of a sufifi- 
cient period for the realization of the spirit of these revo- 
lutions, no such result has attached, we have here some 
evidence, at least, that it need not. Looking at the subject 
from a purely scientific standpoint, it seems to me that a 
democratic state may, without violence to its own principle, 
construct for itself a government in which the executive 
power will hold by hereditary right. If the democratic state 
will only preserve its own organization separate from and 
supreme over its government, it may consistently use any 
form of government which it may deem adapted to the 
exigencies of the age. 

The hereditary tenure, however, is certainly not the most 
natural tenure for the executive of a democratic state. It 
implies the existence of unusual conditions and the observ- 
ance of difficult requirements. It implies the existence of a 
royal house whose foundation reaches far back of the revolu- 
tion which changed the state from its monarchic, or aristo- 
cratic, to its democratic form. It implies that that house has 
accommodated itself to the spirit of the revolution, has, in 
fact, placed itself at the head of the revolution and brought 
it to its consummation ; has retained its hold upon the 
people ; has kept and still keeps attached to itself the most 
capable personalities of the state, the natural leaders of the 
people; is content to surrender sovereignty and retain a 
limited governmental power only, and, in the exercise of this 
power, follows always a liberal and popular policy. This is 
a strait and narrow way for an hereditary ruler to walk in ; 
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but certain rulers have found it practicable. The Guelphs of 
England, the Hohenzollerns of Germany, owe their present 
positions as hereditary executives of democratic states to 
their wisdom in these respects, their substantial fulfilment 
of these requirements. It is probable that when the demo- 
cratic state reaches a higher stage of perfection in England 
and in Germany, the hereditary tenure of the executive will 
be swept away. It certainly will be swept away if those who 
hold by it forget the conditions of their existence. Until this 
period shall arrive, however, there are advantages, manifest 
even to one surrounded by the prejudices of the new world, 
in the retention of the hereditary executive in both of these 
great states, and in all other states in which corresponding 
conditions exist. Among these advantages I would mention, 
first of all, a respect for government and a readiness to 
obey the law, which can in no other way be attained until the 
political society shall have reached a degree of perfection far 
beyond anything which, at present, exists anywhere in the 
world. As Bagehot somewhere says, the mass of men at the 
present time have not much reverence for a thing which they 
assist every half-dozen years to create. Another very impor- 
tant advantage is- the ease with which the hereditary execu- 
tive maintains a stable and an, efficient civil service. 

I will not pursue this reflection any further. My object 
at this point is to call attention to the fact that, while the 
elective executive is the more natural form in the democratic 
state, the hereditary executive, in its present constitution in 
England and Germany, is not inconsistent with the existence 
of the democratic state either in fact or in principle ; that, in 
the four systems which I am comparing, the hereditary and 
elective principles are only two methods of determining the 
tenure of the executive office and do not constitute a distinc- 
tion as to the forms of state ; and that these differences are, 
therefore, less fundamental than is usually supposed. The 
hereditary executive of a democratic state with a constitu- 
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tional government is a very different institution from the 
hereditary sovereign in a monarchic state. It is only a presi- 
dency with an unlimited term. 

2. The difference between the English and German law of 
succession, on the other hand, is more significant than appears 
at first glance. It is not merely a question of the admission 
of women to the succession, or of their exclusion from it. 
The English law may result in frequent changes of the royal 
house. Furthermore, since it does not require princely 
marriage for the princesses, it may result in the infiltration 
of much unroyal blood. Both of these possibilities, if real- 
ized, will have a strong tendency to weaken the mystical 
influence of royalty over the minds of the masses. But this 
is not all ; the Queen regnant is far more likely to yield to 
advisers than the King. She will be far more likely to intro- 
duce the reign of favorites, if her ministry be of her own 
independent choice, or to yield to the encroachments of the 
legislature upon the royal prerogative, in case her ministry 
should be imposed upon her by the legislature. I doubt very 
much if the Enghsh system would present exactly its pres- 
ent relations if, instead of the good Queen, a strong man had 
worn the crown during the last fifty years. The German law 
is undoubtedly the better law, if the wearer of the crown is 
to be anything more than a figure-head. The modern exec- 
utive, whether hereditary or elective, must be something 
more than a figure-head, else this utilitarian age will sooner 
or later sweep it aside. 

3. In the two systems which present an elective executive, 
the differences in the character of the electoral body, and in 
the law of election, produce important results. Here again the 
differences are more significant than they appear at first view. 

The election in both cases is indirect ; but while in the one 
case it proceeds from a number of bodies each independent of 
the others, and all independent of the legislature with which 
the executive is connected, in the other it proceeds from a 
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single body, identical in personnel with the membership of 
the legislature with which the executive is connected. As 
results, we have, in the one case, a permanently independent 
executive ; in the other, an executive tending to become 
completely subordinate to the legislature. The reason why 
the framers of the present French constitution vested the 
election of the President in the legislature was, of course, 
their fear of a President proceeding from the people and re- 
sponsible to the people. They had had experience with such 
a President in the constitution of 1848. They feared that 
such a President might again rout the legislature by the 
help of the popular favor and upon the principle of a direct 
responsibility to the people. They have certainly guarded 
well against this danger, but they have certainly created a 
very weak executive. There is little danger that the execu- 
tive will overthrow the legislature, but there is a good deal 
of danger that a factious legislature without a strong ex- 
ecutive may make the state a prey to some ambitious ad- 
venturer outside of the government. An elected figure-head 
is a far more useless organ than an hereditary figure-head, 
for it lacks that influence which royalty exercises over the 
masses and which royalty lends to its ministers. It seems to 
me that the time has come for an amendment of the French 
constitution in this respect. I do not see why the formation 
of electoral colleges in the d^partements and the election of 
the President by such colleges under a general law of election 
would not sufficiently avoid the dangers of a direct election 
by the people, and at the same time give the President a 
more natural position over against the legislature, especially 
against the rapacious Chamber of Deputies. It would at 
least make it impossible for the legislature to force the resig- 
nation of one President for the sake of electing another. 

II. The four systems are in much closer accord than is 
generally supposed as regards the personal responsibility, or 
rather irresponsibility, of the executive. 
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It is the common idea that the quality of personal irre- 
sponsibility attaches only to the royal executive. From the 
analysis, in the preceding chapters, of the powers of the 
executive in the United States and in France, I think it is 
manifest that entire personal irresponsibility, while in office, 
is the necessary character of the elective executive also. The 
only important difference is this : The elective executive 
may, upon certain charges defined in the constitution, be 
removed from office by the legislative chambers, while the 
hereditary executive cannot. We have seen, however, that 
the Prussian King, and therefore the German Emperor, may 
be removed by agreement between the Crown Prince, the 
Prussian Ministry and the Prussian legislature. This fact 
still further lessens the actual difference between the royal 
and elective executives in regard to personal responsibility. 
Of the four executives under comparison, only the wearer of 
the English crown is entirely exempt from removal by the 
legislative branch of the government. An act of the state 
would be necessary for the removal of the English King 
against his own will. 

What appears to me the most important conclusion is this : 
that the personal irresponsibility of the executive head is not 
a unique quality of the hereditary executive, but a necessary 
principle under all forms of government ; that all attempts to 
make the executive head in any system of government per- 
sonally responsible, while in office, will be abortive ; and that 
any process provided by a constitution, for the removal of the 
elective executive from office by some other branch of the 
government, is far more likely to result in failure or in abuse 
than in any profit to the state. A law of succession pro- 
viding for the devolution of the executive office, in case of the 
permanent physical or mental incapacity of the temporary 
incumbent, is always a most valuable part of a constitution ; 
but we shall deliver ourselves from much delusion and avoid 
many dangers if we frankly attribute to the elective executive 
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head, in the supreme governmental system of the state, per- 
sonal irresponsibility during the term for which he shall have 
been chosen, unless physical or mental incapacity shall have 
caused the transfer of the office before the regular expiration 
of the term. As I have said, this will be the inevitable 
result in practice, and it is better political science and better 
public law to generalize theory from necessary practice than 
to cling to a fiction derived from a confused prejudice. 

Of course, the reasons for making the executive head 
irresponsible do not hold in the case of the ministerial chiefs 
of the executive departments. There is no reason why they 
should be inviolable. If they commit crime or misdemeanor, 
they are and should be responsible both to the legislature and 
to the courts. There is no difficulty in executing a process 
against them, and no interregnum would result from their 
arrest and confinement. The ministers of the hereditary 
executive need not have and, in the systems we are studying, 
do not, as a fact, have any more sacred character than the 
ministers of the elective executive. 

On the other hand, the political responsibility of the min- 
isters to the legislature is not required by any general prin- 
ciple of right or of political science ; nor, on the other hand, 
is their irresponsibility a scientific necessity. What the 
relation shall be, is a question of high policy, dependent for 
its proper solution upon the general character of the par- 
ticular legislature and of the electors of that legislature. 
Responsibility or irresponsibility of the ministry to the leg- 
islature leads to very essential differences, however, in the 
working of government. Ministerial responsibility will inev- 
itably bring party government and the subordination of the 
executive to the popular branch of the legislature. Party 
government may occur when the ministers are irresponsible ; 
but it is not, as in the other case, inevitable ; and where the 
ministers are not responsible to the legislature, the independ- 
ence of the executive may be far more easily preserved. There 
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is no doubt that there are periods in the life of a state when it 
is most advantageous that the legislature and executive should 
agree in political views and policies. The active, creative 
epochs require, we might almost say, this relation. There 
are, however, periods in the life of the state when such agree- 
ment would not be advantageous. After an active, creative 
period, a season of comparative rest is natural, in order that 
new institutions, laws and policies may make their cycle and 
prove their qualities. In such periods, a more deliberate 
movement of government is advantageous. During such 
periods, difference of political view between the legislature 
and executive is more likely to prove beneficial than sameness 
of view. In systems where both the legislature and execu- 
tive are elective, we may fairly expect that the same party 
will possess both branches of the government in active and 
critical periods of development ; while in the ordinary periods 
of rest, there is some likelihood, at least, that this will not be 
the case. In systems where the executive is hereditary and 
the legislature or the popular branch thereof is elective, the 
same results may occur. It is probable that they will occur. 
The hereditary executive has certainly as great an interest 
in keeping himself in sympathy with the people at large as 
the elective executive. That he shall do so is, in most cases, 
the prime condition of his continued existence ; and the 
hereditary executive is usually as awake to his own interest 
as the elective executive. On the other hand, if he is not 
in accord with the people, and if he persists in antagonizing 
the legislature upon subjects in regard to which the legis- 
lature represents the popular view, he may not be so easily 
overcome as the elective executive. His term may not expire 
so soon. It may, on the other hand, expire sooner; and 
history certainly shows that the successor by inheritance 
may differ as widely as the successor by election from the 
political views of his predecessor. 

Again, even though the executive should be of the same 
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political party with the legislative majority, the political in- 
dependence of his administration over against the legislature 
will, at least during the normal and tranquil periods in the 
growth of the state, be more advantageous than its subjec- 
tion to the legislative majority. It may also be more advan- 
tageous during the active periods of that growth. No legis- 
lature possesses infinitude of wisdom. A politically friendly 
executive may arrest many an unwise project of law, provided 
he have the independent power to do so. 

If, finally, the executive should be of no political party, as 
is possible in the case of the hereditary executive, the political 
independence of his ministry may be of the highest value to 
.the state, not only in imparting greater wisdom to legislation, 
but in protecting the rights of the minority against the pos- 
sible tyranny of the legislative majority. 

I cannot, therefore, conclude that the system of the heredi- 
tary executive requires, in the modern state, the political re- 
sponsibility of the ministry to the legislature, any more than 
that the system of the elective executive requires it. In fact, 
of the two states under consideration in which the ministry 
is responsible, one (France) presents us with the elective 
executive ; while of the two systems having an irresponsible 
ministry, one (Germany) presents the hereditary executive. 
It miist be said, however, that the influence of the hereditary 
executive over the legislature is likely to be greater than that 
of the elective executive, although the powers possessed may 
be the same in both cases. This, in all probability, makes 
parliamentary government under the hereditary executive 
more conservative than under the elective executive ; i.e. 
makes it, in general, safer and more practicable. 

What, then, are the conditions which require the political 
responsibility of the ministry to the legislature, or the 
popular branch thereof, or which make this relation advan- 
tageous .'* 

We have now two distinct questions which require distinct 
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answers. I can conceive of nothing requiring this relation 
except the permanent incapacity of the executive head, or 
irrational persistence on his part in an unpopular policy, 
or such evidence of a treacherous disposition as to make it 
impossible that he shall be trusted. On the other hand, min- 
isterial responsibility to the legislature will be advantageous 
when the electorate and the legislature are of so high char- 
acter intellectually and morally as to be practically incapable 
of forming an erroneous opinion or of doing an unjust thing. 
The checks and balances of double or treble deliberation by 
independent bodies will then be no longer necessary, will 
be rather hurtful than necessary. The natural age of com- 
promise will have been passed. Until something like this 
condition shall arrive, however, the responsibility of the 
ministry to the legislature for governmental policy tends to 
the production of crude measures, and, in general, makes 
government radical. I do not think that parliamentary 
government stands in such high favor with political scien- 
tists as it did a decade or more ago. Based upon the nar- 
row English electorate of twenty-five years ago, its working 
seemed to vindicate most thoroughly its principle, but the 
recent great extension of that electorate has revealed dangers 
hardly suspected before, and has shaken the faith (once ortho- 
dox) in its perfection and in its adaptability to every condi- 
tion of political society. I have no hesitation in saying that 
to me England, as well as France, now appears to need a 
greater independence of the executive power over against 
the legislature. 

I have pointed out one distinction between the principle 
of ministerial responsibility contained in the English system, 
and that contained in the French, viz ; that while the former 
is collective only, the latter is both individual and collective. 
The latter seems more complete upon paper, but it works 
very badly in practice. It divides responsibility where it 
should be concentrated. It promotes dissension and discord 
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in the ministry. It permits the more crafty members of the 
ministry to make scapegoats of their weaker (and sometimes 
of their more honest) colleagues. 

III. As I said at the beginning of this comparison, the 
difference in the four systems is not so marked in regard to 
the executive powers as in regard to the executive tenure 
and the relation of the executive to the legislature. In all 
four, the chief executive powers, vis ; diplomatic representa- 
tion, commandership-in-chief of the armed forces, superin- 
tendence of the execution of the laws, and appointment of 
the oflficials are very nearly identical. The powers of the 
executive over legislation in the different systems, though 
differing in character, appear roughly equivalent in degree. 
Where a general veto power is lacking, some compensation 
seems to be afforded by the power to initiate legislation and 
to dissolve the legislature. These latter powers, however, 
are not worth much unless the executive (or the ministry 
through which he acts) is independent of the legislature in 
tenure. Where the ministry is but a committee of one house 
of the legislature and entirely responsible thereto, this appear- 
ance of executive control is more or less delusive ; and where 
the executive must also have the consent of one of the 
houses for the dissolution of the legislature, the control is 
reduced practically to nothing. 

There is, however, one very important point of difference 
in these four systems as regards the executive powers. It is 
this : that while in the constitutional system of the Un itM 
States_t he residuary p nwprs nf gnvernment, i.e. those powers 
Tiol^forhiHden, tn the governm ent b y the state an d not dispo sed- 
nf_sp e(:ifi rally by thp state, are left in the c ommanjKealth 
le^slatures, and in that ofJ^Le rmany in the commonwealth 
e_xecutii£s, and in that of_jjanceJ]i the legislature, in that 
of England they rpmam in the Crown. The causes which 
have produced and which still sustain this difference are, 
undoubtedly, the centraliz ation of_ government in England, 
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and the preservation of the Crown as government, after it 
has ceased to be sovereign. But for the Federal system of 
government in the United States and in Germany, the resid- 
uary powers of government would undoubtedly be in the 
general legislatures of these states ; and but for the over- 
throw of the Crown, in the revolutions out of which the 
present systems of the United States, Germany, and France 
have proceeded, these powers would undoubtedly still be 
found in the Crown. 

This is certainly the most essential difference which we 
have found in the four executive systems subject to our 
examination. It gives the English Crown a much stronger 
position than it would otherwise have. It gives it a general 
constitutional ordinance power upon all subjects not regulated 
by statute or common law, which none of the other three 
executives has. The ordinance powers of the President of the 
United States, of the German Emperor, and of the President 
of France, ''are almost wholly statutory and specific. These 
powers are given, in these cases, by the respective legislatures, 
and may be withdrawn by statute. Now the ordinance power 
does its most valuable service to the state when employed to 
meet unforeseen exigencies which require immediate action. 
A sound political science would therefore approve the principle 
of a general residuary governmental power in the executive. 
Such a power should be constitutional in its source, but it 
need not be guaranteed by the constitution against legislative 
encroachment, i.e. it need not be made exclusive to the execu- 
tive. The reason for its existence does not require this. When 
the legislature can act in this general residuary sphere, it 
should be permitted by the constitution to do so ; but when 
it cannot, many advantages will accrue to the state should 
the constitution allow the executive to act. 

It is manifest from the preceding comparison of these four 
executive systems, that, while there is not so wide a diver- 
gence in their construction and powers as appears upon first 
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view, there is more divergence than in the legislative systems 
of these typical states. This has an historical reason. The 
legislatures are more purely the products of the modern 
state, while the executive is in greater degree an institution 
transmitted from antecedent eras. Its adjustment to modern 
conditions is still in progress, and the political science of the 
future must give to this department the larger share of its 
attention. 
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DIVISION IV. — THE CONSTITUTION OF THE 
JUDICIARY. 

I MUST remind my readers again that I am writing a book 
upon constitutional law, and not upon public law ; i.e. I am 
treating that part of public law which is ordained in the con- 
stitutions. There is no doubt of the fact that some parts of 
the public law now existing only in the form of statutes or 
customs ought to be in the constitutions, and there is, on the 
other hand, no doubt that some things contained in the 
constitutions are more properly subjects of statutory regula- 
tion. In the preceding pages I have indicated where, in my 
opinion, such mistakes have been made, and in the discussion 
of the present topic I shall do the same. But I shall not 
treat of this topic further than the constitutions deal with 
it, both for the reason above given and for the additional 
reason that this work is to be followed by treatises upon 
administrative law and comparative jurisprudence, in which 
the statutory and customary organization of the courts will 
be considered as well as their constitutional organization. 

CHAPTER I. 

THE ORGANIZATION AND POWERS OF THE JUDICIARY IN THE 
CONSTITUTION OF THE UNITED STATES. 

I. The Basis of the fudicial Department. 

The constitution declares that the "judicial power of the 
United States shall be vested in one Supreme Court, and 
in such inferior courts as the Congress may from time to 
time ordain and establish."^ 

1 United States Constitution, Art. Ill, sec. I. 
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Apparently the Supreme Court is here created by the con- 
stitution, while the inferior courts depend for their existence 
upon the will of the legislature. When we come to consider 
the subject more closely, however, we find that the existence 
of the Supreme Court itself virtually depends upon the will 
of the legislature. The legislature, in the absence of consti- 
tutional provisions, must determine the number of judgeships 
which the Supreme Court shall contain, create the same, and 
fix the salaries of the judges. It might be thought that, these 
things once done, the Court would then have a constitutional 
anchor against the legislature, since the constitution provides 
the term of good behavior for the judges and forbids the dim- 
inution of the salary of any judge during his continuance in 
office.^ But it must be again remembered that at the end of 
any term, concluded by the death, resignation, or impeach- 
ment of any judge, the legislature may modify or abolish that 
particular judgeship for the future. It is thus possible for 
the legislature virtually to disestablish the Supreme Court at 
the conclusion of the terms of the judges who may be holding 
at the time the legislature may adopt this destructive policy. 
A sound view of the constitution would, I think, interpret 
the constitutional provision in reference to the creation of the 
judicial department as a command to the legislature to organ- 
ize the Supreme Court in such force, and inferior courts in 
such number and force, as to provide for the transaction of 
the judicial business of the central government ; but the leg- 
islature alone is the authoritative interpreter of the constitu- 
tion upon this subject, and the legislature is here subject tO' 
control by the state only. The constituencies may influence 
the legislators, but the sovereignty alone can command the 
legislature. It will thus be seen that the judicial department, 
even in the con stitutjon-QfJhgJ Jnited States, doe s not really 
have an equally inde ppridenl- existence with the legislative and, 
executive departments . In order to accomplish this, the con- 

1 United States Constitution, Art. Ill, sec. I. 
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stitution must establish all the courts and all the judgeships 
thereof, and create means for the selection of the judges 
without action by the other departments. This considera- 
tion appears to me to be the most important argument 
for the election of the judges. I admit, however, that the 
argument is more academic than practical. The legislature 
has hardly made adequate provision for the central judiciary, 
as the most cursory examination of the docket of the Su- 
preme Court will reveal ; but it has not claimed the right, 
under the discretionary power vested in it by the constitution, 
to provide no organization at all for the judicial department. 

With this general understanding of the constitutional basis 
of the judicial department, we may now examine the details 
of its organization and powers, so far as these are regulated 
by the constitution. 

II. The Judicial Tenure and Term. 

^ILtbf jiirlgpg nf the rnnrts nf t he central government 
are nominated by the President.^ confirmed by the Senate, ^ 
and commissioned by the President. ^ These are the three 
elements of appointment. The character of the first two of 
these elements differs, however, from that of the last. In 
the nomination of the judges the President is left by the 
constitution entirely to his own discretion. The constitution 
does not even prescribe a qualifi catioiL jor holding judicia l 
office. Likewise, in the confirmation or rejection of the 
President's nominees, the Senate is left by the constitution 
entirely to its own discretion. The commissioning of the 
appointed judge is, however, a ministerial power. The Presi- 
dent is ordered by the constitution to execute the commis- 
sion.* If, however, he should fail to do so, there is no way 
in which he could be compelled to do so. The President 
may in this manner defeat the appointment if he will. If, 
however, he shall have signed the commission and shall have 

1 United .States Constitution, Art. II, sec. A § 2. 

2 Ibid. 3 Ibid. sec. 3. * Ibid. 
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transmitted it to the Secretary of State, as directed by stat- 
ute, the appointee has then a vested right which he can 
pursue in a proper court against any attempt on the part of 
the Secretary of State to withhold the commission ; and if 
the Secretary shall have sealed and recorded the commission, 
as he is commanded by statute to do, the attempt of the 
President himself to withdraw it will not deprive the judge 
of his office, not even if the Secretary should return the 
commission to the President. ^ 

Once appointed, the term of the judge is during good 
behavior.^ In other words, the term is for life, unless the 
judge shall resign or be convicted upon impeachment and 
expelled from office by judgment upon impeachment. 

Good behavior, accordingly, is determined by the legislature 
through the process of an impeachment trial. The important 
question — important . as regards the independence of the 
judicial tenure — is whether the legislature is left by the 
constitution in possession of complete freedom in the inter- 
pretation of the phrase " good behavior," or is limited by the 
constitution in this respect. The constitution provid es that 

removals from office throU j: rh the prO '-^g fJ r.f impearhmpnt 

shall be upon con viction nf treason, bribery, or other hig-h 
crimes and mi.sdpmpannrc! 3 i_g_ upon conviction nf the com- 
mission of an indict ^,b]p pfFcnre What these offences are is 
tolerably well defined in our system of criminal law. For two 
reasons, then, I hold that the legislature is limited in its 
power to interpret the phrase "good behavior," viz ; that an 
unlimited power in this respect would enable the legislature 
to destroy the independence oLlll-'^ judiciary, and that the 
specification in the constitution of the classes of offences 
for which the judges may be impeached and removed by 
the legislature excludes all other classes. The constitution, 

1 Marbury v. Madison, U. S. Reports, I Cranch, 137; United States v. Le 
Baron, U. S. Reports, 19 Howard, 73. 

2 United States Constitution, Art. Ill, sec. I. * Ibid. Art. II, sec. 4. 
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however, provides no method of enforcing this limitation upon 
the legislature. If the legislature proceeds upon a wider in- 
terpretation of its powers than the view above taken warrants, 
no power in our system short of the sovereign can revoke its 
act. The legislature seems, at an early period, to have taken 
this wider view of its power of impeachment. ^ More recently, 
however, it has manifested the wiser tendency to follow the 
narrower view.^ 

The final element in the principle of judicial independence 
is the sufificiency and stability of the salary. The constitu- 
tion permits the legislature to determine the amount of the 
salary, but prohibits it from reducing the same during the 
continuance of the particular incumbent in ofifice.^ As a 
matter of fact, the legislature has once violated this constitu- 
tional limitation ^and has always pursued a niggardly policy as 
to the compensation of the judges. From the standpoint of 
practical politics, however, I do not see how this subject 
could be regulated otherwise than it is. The judges could 
not, upon any sound principle of political science, be per- 
mitted to fix their own salaries. Neither could the executive 
be intrusted with any such power over the judiciary. The 
alternative lies between the constitution and the legislature. 
The state might, of course, prescribe the salary in the con- 
stitution, and such an arrangement would greatly increase the 
judicial independence, but it would be a clumsy solution of 
the question. The judicial salary ought to be increased as 
the cost of living increases, unless it should at the outset be 
fixed at so high a sum as to discount such increase of expenses. 
It would be a clumsy procedure to initiate a constitutional 
amendment every time that this necessity became manifest ; 
and, after all, it is not certain that the state would be any 

1 Annals of the 8th Congress, 1st Session, case of Judge Pickering, 794 ff. 

2 Annals of the 8th Congress, 2d Session, case of Judge Chase, 81 ff.; Congres- 
sional Debates, vol. vii, case of Judge Peck, 9 ff. 

2 United States Constitution, Art. Ill, sec. I. 
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more generous than the legislature in this respect. The 
greater enlightenment of the legislature is about the only- 
practicable way of curing this defect common to democratic 
states. 

III. The Judicial Powers. 

The jiirisrlirHf^n nf thp TTnit-pH .^tilt-P S rniirts is nf a rlnnh] p 
nature. Upon the one side, it is determined by the char - 
acter of the matter in controversy : upon the other, by the 
character of the parties to _t hf^ suit 

1. It extends, in the first sphere, to all cases in i aar 
or equity arising under the constitution, t he statute s, a nd the 
treaties nf the TTnited Si-afps, a nd to all ca ses^ of admiralty 
andjaaritime, jurisdiction,^ 

2. It extends, in the second sphere, to all cases affecting 
ambassadors, other public ministers, and consuls; to contro- 
versies to which the United States shall be a party ; to 
controversies between two or more commonwealths, between 
a commonwealth and citizens of another commonwealth, be- 
tween citizens of different commonwealths, between citizens 
of the same commonwealth claiming lands under the grants 
of different commonwealths, and between a commonwealth or 
the citizens thereof and foreign states or the citizens or sub- 
jects of foreign states.^ 

The Supreme Court has defined the phrase, " case in law 
or_fiquity," t o mean the submission of a subject to the j udicial 
department by a party who asserts his rights in the form 
prescribed by law. ^ i.e. a "suit instituted according tg the 
regular course of judicial proceeding s," * and has distinguished 
cases from controversies by the limitation of the latter term 
to civil suits.^ According to this distinction, the constitution 

1 United States Constitution, Art. Ill, sec. 2. ^ Ibid. 

8 Osborn v. United States Bank, U. S. Reports, 9 Wheaton, 738. 
* Story, Commentaries on the Constitution of the United States, vol. ii, p 
436 ff. 

5 Chisholm v. Georgia, U. S. Reports, 2 Dallas, 419. 
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has conferred no criminal jurisdiction upon the United States 
courts wherever it denominates the suit a controversy. If 
they have any jurisdiction in such suits, it must rest upon an 
act of the legislature of the United States. Such jurisdic- 
tion does not, however, come under consideration in a work 
limited strictly to constitutional law. 

I will not go with any fulness into tfa e reasons for con - 
ferring judicial power upon the courts of the central govern - 
ment in these cases. Briefly, they are : The preservation 
of the supremacy and uniformity of United States law ; the 
defense of the international responsibility of the United 
States ; t he vindication of the sovereign dignity of the United 
States ; th e prevention of self-help between the c ommon- 
wealths; and the attainm eJiLLQlJmpartial decisions. These 
are all commanding reasons ; and one or the other of these 
will be found to support the jurisdiction of the United States 
courts, as conferred by the constitution. 

The two questions of greatest importance to political science 
and comparative constitutional law, in reference to this part of 
this subject, are: Whether the constitution has conferred upon 
the judiciary a power to stand between the constitution and 
the legislature and impose its interpretations of the constitu- 
tion upon the legislature ; and whether the constitution, or 
rather the state through the constitution, has conferred upon 
the United States courts the power of independent interpre- 
tation in all the branches of their jurisdiction. 

The Supreme Court of the United States has itself an- 
swered these questions. It has asserted the power of the 
United States judiciary to stand between the constitution 
and the legislature, and tn pronounce an act of the legisla - 
ture null and void whenever it comes into conflict- with ■aiifh 
private ri ghts or private property ag^ according to the 
interpretation placed upon thp rnnsi-it-nf-i'nri hy the judiciary - 
are guaranteed in that instrument.^, The Court, on the other 
^ Civil Rights Cases, 109 U. S. Reports, 3. 
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hand, declines to claim any such transcendent power whprp 
the legislative act does not come into conflict with private 
rights. . or private prnpF:rt.y.i Of course, the Court asserts 
the same power over against executive interference with pri- 
vate rights or private property. A fortiori, it claims the 
same power over against the acts of the commonwealths.^ 
The Court must itself determine when the case is one prima- 
rily affecting private rights or private property, and when, 
on the contrary, it is primarily a political question. The 
Court bases this position, in principle, upon the provision of 
the constitution which vests in the judiciary jurisdiction over 
all cases arising under the constitution. 

The judicial interpretation of the constitution is therefore 
the ultimate interpretation ; but it must be given through 
the form of a case, and can therefore be given only upon 
such questions as form a proper subject for a case. Now,_a 

case is a suit, and a su i t ^J^" ^^ ^ hrnng ht only when some 

private relation is directly involved . 

The conclusion of political science from this view, held by 
the Court itself, must be that the decision of the Court really 
affects only the particular case and that the executive power 
may, without violating the constitution, go on enforcing the 
nullified law in all instances where it is not successfully re- 
sisted through the courts. The general respect for judicial 
decision in the United States has, however, given to any 
particular judgment of the Supreme Court of the United 
States the force of a general rule, and has made it a part 
of our constitutional custom that the executive shall cease to 
undertake the further enforcement of a statute pronounced 
unconstitutional in any case. 

1 Luther v. Borden, U. S. Reports, 7 Howard, i ; The Cherokee Nation v. 
Georgia, U. S. Reports, 5 Peters, i ; Mississippi ». Johnson, U. S. Reports, 4 
Wallace, 475 ; Georgia v. Stanton, U. S. Reports, 6 Wallace, 50. 

2 Cohens v. Virginia, U. S. Reports, 6 Wheaton, 264; Virginia Coupon Cases, 
1 14 U. S. Reports, 269. 
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As to the question whether, in the exercise of its jurisdic- 
tion, the United States judiciary possesses the right of inde- 
pendent interpretation of the law, the Supreme Court of the 
United States has given the following answer. It has 
asserted this right in all cases in which jurisdiction is estab- 
lished by the character of the subject-matter of the suit ; but 
when jurisdiction is based solely upon the character of the 
parties to the suit, it has enunciated the principle that the 
United States courts, in interpreting the local law which gov- 
erns the case, must follow the interpretation placed upon the 
law by the commonwealth court of highest instance. Thi§ 
doctrine rests upon the assumption that all purely common - 
wealth law is finally interpreted by the commonwealth court s. 
^d that the common law is purely commonwealth law ; ^ i.e . 
that the United States has no common law . The Court has 
nn t itself been able to hold to this doctrine in its prartin^ 
In many cases where the jurisdiction of the United States 
courts rested wholly upon the character of the parties to the 
suit,^ it has rendered decisions contradicting the decisions of 
the highest courts of the commonwealths concerned. Such 
action can be rationally explained only upon the theory that 
the United States has a common law ; that the United States 
courts are quite as independent in their interpretation of this 
common law as in their interpretation of the constitution, 
statutes and treaties of the United States ; and that, in many 
cases where the jurisdiction of the United States coiirts rests 
apparently only upon the character of the parties to the 
suit, the question involved is one of United States common 
law. 

IV. The Distribution of the Judicial' Powers. 

I. The constitution confers original jurisdiction upon the 

' Wheaton v. Peters, U. S. Reports, 8 Peters, 591. 

2 Munroe Smith, State Statute and Common Law, Political Science Quarterly, 
vol. iii, no. i ; Meigs, Federal Doctrine of General Principles of Jurisprudence, 
Central Law Journal, vol. 29, no. 24. 
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Supreme Cnnrt nnly in rases affecting; ambassadors, othe r 
public ministers and consuls, a nd in those cases in which a 
" State " shall Vif* q, party 1 The Court has, I think, indicated 
that the phrase " affecting ambassadors," etc., includes all 
cases where the ambassador, etc., is either party to the suit or 
is directly affected and bound by the judgment.^ The word 
" State" in this rnnnert inn nnd ouhtedly means one of the 
c ommonT ypaltVis nf i-hp-ITninn. The constitution does not, 
therefore, confer original jurisdiction upon the Supreme Court 
when a foreign state or a foreigner simply is a party. The 
Court has adopted the principle that its original jurisdiction 
cannot be extended by a statute of the Congress.^ 

The constitution does not confer exclusive original juris- 
diction upon the Supreme Court in any of these cases. It 
is therefore a question for the Congress to determine whether 
any other court or courts shall exercise concurrent original 
jurisdiction in these cases, and, if so, under what forms and 
limitations.* 

2. In all cases falling under the jurisdiction of the United 
States Courts, in which the Supreme Court has not original 
jurisdiction, the constitution confers upon it appellate juris- 
diction.^ The appellate jurisdiction extends also to such 
cases as might have been brought originally in the Supreme 
Court, but which in fact shall have originated in some other 
court.^ The appellate jurisdiction conferred upon the Su- 
preme Court by the constitution extends both to law and 
fact.7 

1 United States Constitution, Art. Ill, sec. 2, § 2. 

2 United States v. Ortega, U. S. Reports, ii Wheaton, 467; Story, Commenta- 
ries on the Constitution of the United States, vol. ii, p. 448. 

8 Marbury v. Madison, U. S. Reports, i Cranch, 137; Ex parte Yerger, U. S. 
Reports, 8 Wallace, 85. 

4 Bdrsj'. Preston, in U. S. Reports, 252; Ames v. Kansas, in U. S. Re- 
ports, 449. 

6 United States Constitution, Art. Ill, sec. 2, § 2. 

6 Cooley, Principles of Constitutional Law, p. 113. 

7 United States Constitution, Art. Ill, sec. 2, § 2. 
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V. The Constitutional Limitations upon Judicial Procedure. 

1. I have already treated of most of these limitations under 
the title of the immunities of the individual against the powers 
of the general government. The constitution, as we have 
seen, requires that the courts shall issue only special warrants, 
shall prosecute for infamous crime only by means of indict- 
ment, shall grant habeas corpus unless the same be legally 
suspended, shall try for crime only by jury process, shall try 
in open court, shall not force the accused to give testimony 
against himself, shall give the accused compulsory process to 
obtain witnesses in his favor, shall not subject the accused to 
jeopardy of life or limb more than once for the same offence, 
shall inform the accused of the nature and cause of the accu- 
sation, shall secure him counsel for his defence, shall not 
impose excessive bail nor excessive fines nor inflict cruel and 
unusual punishments, shall preserve jury process on appeal 
of a case tried by jury, etc. As regards these matters, I 
have only to refer the reader to the title cited, remarking that 
what is immunity for the individual is limitation upon the 
government. 

2. There are, however, two limitations upon the judicial 
procedure of the United States courts which were not dis- 
cussed under the subject of individual immunities and which 
must, therefore, be explained at this point. 

The first is the special limitation contained in the eleventh 
amendment, preventing the United States courts from enter- 
taining any suit commenced or prosecuted against a common- 
wealth by a citizen of another commonwealth or by citizens 
or subjects of foreign. states. 

It is a general principle of political science that a sovereign 
cannot be sued by a subject except by consent of the former. 
This is the ground upon which the non-suability of the United 
States rests. This principle would not defend the common- 
wealths against suit at the instance of an individual, since 
the commonwealths are not sovereign. The sovereign was 
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therefore, obliged to impose this limitation upon the judicial 
power, through the constitution, if the limitation was to exist 
at all. 

The phrasing of the limitation in the constitution indicates, 
however, that the provision is to be regarded as an explana- 
tion rather than an original limitation. It seems to indicate 
that upon general principle the commonwealths could not be 
sued ; i.e. it seems to indicate the view that the common- 
wealths are sovereign. The policy of the limitation can, 
indeed, be defended only on that ground ; i.e. it cannot, in my 
opinion, be defended at all. The Supreme Court has itself 
evidently felt the error of the limitation, and has rendered it 
nugatory wherever it has been possible to place the individual 
in the position of defendant instead of plaintiff in a suit in 
which the other party is a commonwealth,^ and whenever 
it has been possible to make an officer of the commonwealth, 
in his personal character, defendant, in place of the common- 
wealth itself.^ 

The second limitation is the general one contained in Arti- 
cle III, section 2, paragraph 2, which vests in the legislature 
the power to regulate, and make exceptions to, the appellate 
jurisdiction of the Supreme Court. 

This power of the legislature over the judiciary is a most 
serious one. It places the appellate power of the Court 
very nearly at the mercy of the legislature. The legislature 
has made use of this power in the passage of the several 
judiciary acts, and I do not know that it can be said to have 
abused it. It seems to me, however, an unnecessary surren- 
der of the independence of the courts to require that things 
which can be better accomplished by the rules of court shall 
wait upon the pleasure or, possibly, caprice of the legislature. 

In concluding the discussion of this branch of the subject 
{^iz ; the judicial organization and judicial powers of the 

1 Cohen v. Virginia, U. S. Reports, 6 Wheaton, 264. 

2 Poindexter v. Greenhow, 114 U. S. Reports, 270. 
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central government in those parts of the United States in 
which federal government prevails), it only remains to be said 
that, while the United States courts cannot interfere with 
the rightful jurisdiction of the courts of the commonwealths, 
yet they can protect their own rightful jurisdiction when a 
cause has been removed according to the forms established 
by the legislature of the United States, by enjoining any 
further procedure in any commonwealth court.-' 

VI. The Territorial Courts. 

The provi ji nns of the rnnstitiitinn in reference to the. 
jjll^'^ry hfive n" Rppli^"'''"" '" ^-i^^gp parts of the United 

'^1-al-ps pnf gnVijprf tn thp gygtpm r>f f pderal government. , 

For these parts th e legislature of the United States i s vested 
with full powers of legi.slation c oncerni ng the oryanizatinn 
anrl powers of the courts. ^ The t erritorial courts, therefore, 
are piirel jr gtat-ni-ory creations. They have no direct relation 
to the constitution, except that those constitutional immuni- 
ties of the individual against the powers of the United States 
government, which do not depend upon residence in a com- 
monwealth, are to be regarded as limitations upon the pro- 
cedure of these courts also. 

VII. The Senate as a Court of Impeachment. 

The constitution creates the Senate of the United States 
a high court of impeachment.^ 

I. As to the organization of this court, the constitution 
provides that when the Senate sits as a court of impeach- 
ment, the Senators shall be on oath or affirmation.* The 
Senate has construed this to mean a special oath or affirma- 
tion, and has determined that the constitutional requirement is 
not satisfied by the general oath taken by each senator upon 
being sworn in as senator.^ The constitution provides further, 

1 French, Trustee, v. Hay, U. S. Reports, 22 Wallace, 250. 
^ Clinton v. Engelbrecht, U. S. Reports, 13 Wallace, 434. 
' United States Constitution, Art. I, sec. 3, § 6. * IHd. 
' Congressional Record, vol. 4, part 7, p. 3. 
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in regard to organization, that when the President of the United 
States is tried, the Chief Justice of the Supreme Court of the 
United States shall preside.^ It is to be presumed that 
this court can do no business unless the usual quorum pre- 
scribed for the Senate, as a legislative body, be present, 
though the constitution does not expressly declare this.^ 
Everything further pertaining to organization is left either to 
statutory regulation or. regulation by orders of the court itself. 

It may be questioned whether the Senate must organize 
itself as a court of impeachment upon the demand of the 
House of Representatives that it should issue order for 
the appearance of the party whom that house shall have 
resolved to impeach. I should say that there is only a moral 
obligation resting upon the Senate to do so. If it should 
refuse, there is certainly no way provided in the constitution 
whereby the House can enforce its demand. 

2. As to the j urisdiction of this court, the constitution 
provides that it shall extend over the President, the Vice- 
President, and all the civil o fficers of the United States. 
accused before its bar by the House of Representatives of 
treason, bribery or other high crimes and misdemeanors.^ 

The officers of the army and navy are excepted from this 
jurisdiction, since they are subject to the jurisdiction of 
courts martial. The members of the two legislative houses 
'are likewise excepted,^ since they are not officers at all, and 
are subject to the jurisdiction of their respective houses. Of 
course the officers deriving tenure from the commonwealths 
are not subject to this jurisdiction. The constitution speaks 
only of officers of the United States, and by the phrase 
United States is here meant the central government as 
distinguished from the commonwealths. There is an opinion 
of an attorney-general that a territorial judge is not subject 

1 United States Constitution, Art. I, sec. 3, § 6. 

^ United States Constitution, Art. II, sec. 4. 

' Annals of Congress, 5th Congress, vol. 2, p. 2319. 
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to this jurisdiction,! and I should conclude that, if a territorial 
judge is not, no territorial officer is subject thereto. I doubt, 
however, the correctness of this opinion. The reason alleged 
is, that a territorial judge is not a constitutional, but a statu- 
tory officer. Most of the officers of the United States are 
statutory, in the sense that their offices have been created by 
act of the Congress. Very few officers of the United States 
would be subject to this jurisdiction if this criterion should 
be applied. 

Until the trial of Belknap, it was a question whether any 
but actual incumbents of office at the time of and during the 
process of impeachment could be impeached.^ Belknap re- 
signed his office, and the resignation was accepted before 
the process commenced, but the court, nevertheless, took 
jurisdiction of his case.^ It set the precedent, therefore,, 
that a person not at the time of the process an officer may 
be impeached for treason, bribery, high crime or misdemeanor 
committed by him while in office. 

Of the offences for which an officer (or a person having 
been an officer at the time of their alleged commission) may 
be tried before this court, treason is defined by the constitu- 
tion. I have discussed this definition in another part of this 
work. I suppose that the definition is binding upon this 
court as well as upon the ordinary courts. 

The other offences are not defined in the constitution, and 
therefore the court may define them upon the basis of either 
statute or common law. This gives the court a very large 
power, since no appeal lies from its decision to the ordinary 
judiciary. An inspection of the cases of impeachment will 
show that the court has, except perhaps in a single instance, 
been justly conservative in the meaning which it has attrib- 
uted to these terms. It has not been willing to pronounce 

^ 3 Opinions of the Attorney-General, p. 409. 

^ Congressional Globe, 40th Congress, 2d Session, part 2, p. 1559. . 

2 Congressional Record, vol. 4> part 7, p. 76. 
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judgment against an official simply because he has not dis- 
charged his official duties or exercised his official powers in 
the manner which the court would approve, unless his act or 
failure to act can be made to appear a crime or misdemeanor 
as described by the ordinary law of the land. This court 
has seen that the independence of the governmental depart- 
ments required by the constitution could not be preserved, 
should the legislature assume an unlimited power of inter- 
pretation over these terms, and treat acts of officials as im- 
peachable offences, whenever there exists a difference of opin- 
ion between the legislative bodies and the executive and judi- 
cial departments as to the powers and duties of the officials. 

3. As to the procedure followed in the trial, the con- 
stitution makes the House of Representatives the only law- 
ful accuser.^ The course of the procedure in the House is 
not prescribed in the constitution. It is, therefore, subject 
to regulation by statute or by the rules of the House. In the 
absence of statute, it must be regulated by the House itself. 
I suppose that the limitations of the constitution upon the 
procedure of the ordinary judiciary in criminal trials should 
be regarded as binding upon this court. Such, for example, 
as the provisions requiring the testimony of two witnesses or 
confession in open court to convict for treason ; speedy and 
public trial ; information to the accused of the nature and 
cause of his arraignment ; compulsory process in behalf of the 
accused for obtaining witnesses ; counsel for defense, etc.^ 

The constitution requires expressly that judgment of rnn- 
viction shall be passed only with concurrence o f two-thirds 
of _the members present.^ Those present but not voting 
must, therefore, be counted in favor of acquittal. 

Everything further in reference to procedure is left either 
to statutory regulation or to regulation by orders of the Senate 

1 United States Constitution, Art. I, sec. ii, § 5. 

^ Congressional Globe, 40th Congress, 2d Session, part 2, p. 1559. 

8 United States Constitution, Art. I, sec. 3, § 6. 
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as legislative body or as court. In the absence of statute, then, 
the Senate must occupy the ground. There is a question, how- 
ever — and in the case of the President it would be a very 
serious question — as to whether this court has the power to 
arrest and confine the accused during the trial, and conse- 
quently to suspend him for the time being from office. It did 
■order the arrest of Blount ^ This was the first case of im- 
peachment, and the accused was not an officer, but a member 
of the Senate itself. For two reasons, then, this case cannot 
be accepted as a precedent, viz ; because the arrested person 
was not an officer, and may be said to have been taken into 
custody by virtue of the Senate's power over its own members, 
rather than by virtue of its power a^ a court of impeachment ; 
and because, at that time, the English practice was followed 
with too little discrimination, too little appreciation of the 
difference of the purpose and result of the process in the two 
systems. In the system of the United States, the only penal- 
ties allowed by the constitution may be inflicted as well in 
the absence as in the presence of the accused. There is no 
necessity in any event for his arrest. In the English system, 
as we shall see further on, such is not the case. I do not 
think that a sound interpretation of the constitiition would 
recognize to the court the power to arrest the accused and 
suspend him from office during the process of impeachment. 
I certainly do not think that there is any such power when 
the President is the accused person. 

4. As to the penalties which this court may inflict, the 
constitution is express and exact. It provides that its 
judgments " shall not extend further than to removal from 
office, and disqualification to hold and enjoy any office of 
honor, trust, or profit," i.e. any office whatever, " under the 
United States." ^ It provides further that the judgment of 
• removal shall follow upon conviction.^ The only discretion 

' Annals of Congress, 5th Congress, vol. i, p. 40. 
* United States Constitution, Art. I, sec. 3, § 7- * Ibid. Art. II, sec. 4. 
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left to the court in regard to judgment upon conviction is, 
therefore, in respect to disqualifying the convicted person to 
hold United States office in the future. It may or may not 
do this ; but it must remove him from the office held at the 
time of the conviction. 

The constitution furthermore provides that the judgment 
rendered by this court shall not excuse the condemned per- 
son from trial for the same offence by the ordinary courts, 
in the ordinary manner, and with the ordinary results.^ The 
accused is not put in jeopardy of life or limb by an impeach- 
ment trial and the provision of the constitution which forbids 
the second trial of a person for the same offence, when, in 
the first trial, judgment was reached upon a good indictment, 
has therefore no application to impeachment trials. 

5. The constitution forbids the exercise of the presiden- 
tial power of pardon or reprieve in behalf of a person suffer- 
ing condemnation from this court.^ Whether the court can 
reverse its own judgment of condemnation, if the House of 
Representatives should move for a new trial, and whether the 
Congress can by statute of amnesty remove the disability to 
hold future office, are questions not answered by any express 
provisions of the constitution. It seems to me, however, 
that, from the reasons of judicial analogy and of political 
science, both of these questions should be answered in the 
affirmative. An impeachment trial, above all others, is one 
in which party prejudice will assert an influence, possibly a 
controlling influence. Some means of relief from manifest 
injustice should certainly be recognized in the constitutional 
system of every state. To some men, to the very men who 
ought to hold office, honor is more than life ; and the reasons 
which are convincing against the President's power to pardon 
the condemned person do not hold at all against the court 
itself or the Congress. 

1 United States Constitution, Art. I, sec. 3, § 7. '^ Ibid. Art. II, sec. 2, § i. 
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CHAPTER II. 

THE CONSTITUTIONAL JUDICIARY IN THE ENGLISH 
GOVERNMENT. 

In the English system there are but two bodies that can 
be termed constitutional courts , viz; the House of Lords 
and the judicial committee o f the Privy Council. All the 
rest are statutory and, therefore, are not subjects of con- 
sideration in a work which, so far as it is devoted to law at 
all, is devoted wholly to constitutional law. 

The test by which, in my opinion, we may distinguish a 
constitutional from a statutory court, is the ability of the 
court to protect itself against abolition by ordinary statute. 
According to such a test the House of Lords, so far as it is 
a court at all, is a constitutional court. No mere statute can 
be passed affecting its judicial power without its own consent 
freely given. The House of Commons can drive the Lords 
to an unfree consent only when it acts as the state. 

It is not so clear, however, that the judicial committee of 
the Privy Council has the power of self-protection against the 
legislature. Unless we regard this body as the Crown's own 
court, and accord to the Crown the freedom of the absolute 
veto in defense of its own prerogatives, we shall have to 
deny to this body a constitutional character, and pronounce 
it a statutory court, whose organization and powers may be 
changed or destroyed by a mere legislative act. It seems to 
me, however, that it ought to be regarded as the Crown's own 
court — and this in spite of the facts that a large part of its 
jurisdiction has been conferred by statute ; ^ that its procedure, 

1 Statutes, 25 Henry VIII, c. 19; Ibid. 8 Elizabeth, c. 5; Ibid. 7 and 8 Vic- 
toria, c, 69. 
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at least in part, is regulated by statute ; ^ and tHat its powers 
have been transferred to it by statute from the whole Privy 
Council.^ In essence, the powers of this court are simply 
what is left of the origr inal gene ral judirial power of the 
Crown . The modifications imposed upon it by statutes, hav- 
ing the free approval of the Crown, ought hardly to be con- 
sidered as destroying entirely its constitutional character. 
It must be conceded, however, that, in its present status, it 
lies upon the border line between constitutional and statutory 
institutions. I shall treat it briefly, however, as a constitu- 
tional court. 

I. The Judicial Committee of the Privy Council. 

I. The members of this court, as privy councilors, are 
appointed by the Crown. They are subject to dismissal by 
the Crown, and may also, of course, be impeached by the Par- 
liament. Except in case of their death, resignation, dismissal, 
or impeachment, at an earlier date, they hold for the life of 
the royal person appointing them, and for six months subse- 
quent to his or her decease.^ 

The statutes 3 & 4 William IV, c. 41, and 34 & 35 
Victoria, c. 91, require that the committee shall be com- 
posed of those privy councilors, who are, for the time being, 
Lord President of the Council and Lord Chancellor, those 
who fill or have filled high judicial offices, and of two other 
councilors specially designated by the Crown ; also that 
from those councilors who have filled high judicial offices in 
India or the Colonies, two shall have seats in the committee.' 
These last four receive compensation. These are certainly 
quite important statutory limitations upon the pleasure of 
the Crown in the appointment of the members of this court. 
The purpose and result of them are, as we shall see, the iden- 
tiiication of this committee, as regards its personnel, with 

1 Statutes, 3 & 4 William IV, c. 41; Ibid. 6 & 7 Victoria, i;. 38; Ibid. 7 & 8 
Victoria, c. 69. ^ Ibid. 3 & 4 William IV, u. 42. 

3 Bowyer, Constitutional Law of England, p. 125 ff.; Statutes, 6 Anne, t. 7. 
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those members of the House of Lords who exercise the appel- 
late judicial powers of the House of Lords. 

It should be added that, under certain circumstances, the 
composition of the committee is modified by other statutes. 
When the proceedings before the court are under the Church 
Discipline act, the bishops and archbishops, who are privy 
councilors, are made members of this court,^ and when the 
proceedings are under the Public Worship act, these persons 
attend as assessors.^ 

2. The jurisdiction of this court is chiefly appellate . Ap- 
peals are taken to it from the Court of Arches at Canterbury, 
from vice-admiralty courts abroad, from the Isle of Man, the 
Channel Islands, India, and the colonies generally. This 
appellate jurisdiction is almost wholly regulated by statute, 
and the proceedings are in the form of a petition to the 
Crown in Council.^ 

In a few cases, however, this court has original jurisdiction. 
Applications for the extension of patents, controversies be- 
tween two provinces concerning the extent of their charters, 
claims of a feudal grant to a province or an island from the 
Crown, are subject to the original jurisdiction of this court.* 

Finally, it must be concluded, from the general principles of 
the English political system, that all questions of a judicial 
nature, for the consideration of which by the courts of inde- 
pendent jurisdiction or by the House of Lords no provision 
is made, either by custom or statute, are subject to the origi- 
nal jurisdiction of the judicial committee of the Privy Council. 
This is the residuary governmental power of the Crown in 
the domain of the administration of justice. 

II. The House of Lords as a Judicial Body. 

I. The jurisdiction of the House of Lords as a court 
separates itself into t hree f reneral branches, vis;, as high 

^ Statutes, 3 & 4 Victoria, u. 86. ^ Ibid. 39 & 40 Victoria, c. 59. 

' Bowyer, Constitutional Law of England, p. 1 26 ff. 
* Ibid. p. 127. 
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criminal r nnrt; fnr the trial nf ppprg^ as general court of im- 
peachment, and as highest aB pHlf^-" ^"nn in tb'^ T^nit^rl, 
Kingdom. 

As criminal court for the trial of peers the body is com- 
posed of all the Lords of Parliament.^ As court of im- 
peachment it is likewise composed of all the Lords of Par- 
Jiament.2 As highest appellate court , however, while the 
body is still composed of all the Lords of Parliament, it is 
requisite that not le.ss than three, persons of the following 
description shall be present at the hearing and determination 
of any appeal, viz ; the Lord Chancellor of Great Britain for 
the time being, t he Lords of Appeal in Ordinary , a nd such 
Lords of Parliament as hold or have held hi^h judicial offices. ^ 
The persons of this description are termed the Lords of Ap- 
peal. The Lords of Appeal in Ordinary are two, eventually 
four, persons appointed by the Crown to hold during good 
behavior, without regard to the demise of the Crown. They 
must be taken by the Crown from among persons who shall 
have held, for at least two years, high judicial ofifice or shall 
have been, for fifteen years, practising barristers in England 
or Ireland, or practising advocates in Scotland. If they are 
not already Lords of Parliament, which they may be, they 
become such by virtue of this appointment. Their dignity 
and ofifice thus created do not descend to their heirs. They 
are paid salaries of 6000 pounds sterling per annum.* They 
are the statutory exceptions to that custom of the constitution 
which makes all peerages created by the Crown hereditary, 
and to that custom also which denies compensation out of the 
royal treasury to Lords of Parliament. The purpose of this 
statutory creation is to strengthen the judicial capacity of the 
House of Lords ; and, as a matter of fact, the appellate judi- 
cial power of the House of Lords is now exercised by the 

1 Bowyer, Constitutional Law of England, p. 323. 

^ Anson, Law and Custom of the Constitution, Part I, p. 306. 

5 Statutes, 39 & 40 Victoria, u. 59. * Ibid. 
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Lord Chancellor, the Lords of Appeal in Ordinary, and such 
other Lords of Parliament as hold or have held high judicial 
office. Moreover, these Lords of Appeal in Ordinary, if they 
be members of the Privy Council, as they are almost sure to 
be, are constituted members of the judicial committee of the 
Privy Council.^ This same statute furthermore provides that, 
whenever two of the four paid judges in the judicial com- 
mittee of the Privy Council shall have died or resigned, the 
Crown may appoint a third Lord of Appeal in Ordinary; and 
that, when the other two shall have died or resigned, the 
Crown may appoint a fourth Lord of Appeal in Ordinary ; 
and that these two new Lords shall have the same tenures, 
salaries, pensions, and positions as the other two first created.^ 

By referring now to the composition of the judicial com- 
mittee of the Privy Council it will be seen that, when the 
four Lords of Appeal are all in office, that committee will be 
composed substantially of, those members of the House of 
Lords who exercise the appellate jurisdiction of that body. 
Upon both benches we shall find the Lord Chancellor, the 
judges of the High Courts, and the Lords of Appeal in 
Ordinary. The complete unification of the highest appellate 
instance for the whole Empire will then have been accom- 
plished. 

2. When the House of Lords sits as high criminal court 
for the trial of peers, it is not the Lord Chancellor who pre- 
sides over it, but a Lord High Steward, appointed pro hac 
vice. The respective functions of this official and of the 
Lords are not those of judge and jury: the Lord High 
Steward is merely 2. pro tempore chairman, and the Lords are 
the judges both of the law and the fact. The judges of the 
high courts attend the trial, and assist the Lords with their 
counsel upon points of law. The Lord High Steward also 
advises the Lords upon points of law, and sums up the evi- 
dence. When the vote is taken upon the question of guilty 

1 Statutes, 39 & 40 Victoria, c. 59. 2 /^j^_ c. 59, § 14. 
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or not guilty, the spiritual Lords must withdraw. The tem- 
poral Lords alone may vote upon this question. (The spir- 
itual Lords are Lords of Parliament, but not peers. They 
cannot be tried before this court, and they do not participate 
in the rendering of its judgments.) The Lords answer, sepa- 
rately, upon their honor, the question of guilty or not guilty, 
put to them by the Lord High Steward. To convict, the 
vote must be that of a majority, and must be concurred in by 
at least twelve Lords. ^ 

The jurisdiction of this court extends only to the high 
crimes of treason, felony, and misprision of treason and of 
felony committed by peers and peeresses^ Its jurisdiction 
over these crimes is not exclusive. When the Parliament is 
not in session, peers and peeresses charged with any of these 
crimes may be tried before the court of the Lord High 
Steward.^ In this court the Lord High Steward is judge, 
and decides the questions of law.^ The jury, however, must 
be composed of Lords of Parliament, and when the accu- 
sation is of treason or misprision of treason, the entire House, 
excepting only the spiritual Lords, forms the jury.* In such 
a case the court of the Lord High Steward is virtually the 
Ha»use of Lords. 

The prosecution of peers and peeresses before this court 
proceeds upon an indictment, found by a grand jury of free- 
holders in the Queen's Bench or at the Assizes before the 
justices of Oyer and Terminer, and removed to the House of 
Lords by a writ of certiorari issued by this house. ^ 

3. When the House of Lords acts as a court of impeach, 
ment, it is presided over by the Lord High Steward, in 
case the person tried be a peer or peeress, and by the Lord 
Chancellor or Speaker of the House of Lords, in case the 

1 Blackstone, Commentaries upon the Laws of England, Bk. IV, p. 261 ff 
Sharswood's Edition; Bowyer, Constitutional Law of England, p. 323 fF. 

2 Ibid. 3 jiij^ 4 Statutes, 7 William III, c. 3. 
6 Bowyer, Constitutional Law of England, p. 321, note 3. 
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person tried be a commoner. Neither of them, however, 
occupies the position of judge over against the Lords as jury. 
The Lords determine the questions both of law and fact. 
When the question of guilty or not guilty is put to the Lords, 
the spiritual Lords must withdraw, if the case be a capital 
one. The spiritual Lords, however, as all other persons, may 
be impeached before the House of Lords for any offence. 
Whether, therefore, they must withdraw when one of their 
own number is impeached, and why they must withdraw in 
any case, the commentators do not definitely state. 

In all cases, impeachment is instituted by a vote of the 
House of Commons. After the motion has been passed, a 
committee of the House, appointed for the purpose, draws 
up and delivers to the House of Lords and to the accused 
person copies of the accusation. The usual forms of crimi- 
nal procedure are followed before the House of Lords. The 
Lords vote separately, upon honor, to the question of guilty 
or not guilty, propounded to them by the Lord High Steward 
or the Lord Chancellor or Speaker, as the case may be, and 
a simple majority of the Lords will convict. I do not find it 
anywhere distinctly stated, however, whether the majority 
shall be that of the whole number of Lords entitled to se#ts 
in the house, or of the regular quorum only. Upon convic- 
tion by vote of the Lords, the accused is brought to the bar 
of the House of Lords, and if the Speaker of the Commons 
then demands judgment, it is pronounced by the Lord who 
presided over the House of Lords at the trial.^ 

The last impeachment trial was that of Lord Melville in 
the year 1805-6. The failure of the attempt to impeach Lord 
Palmerston in the year 1848 shows that the procedure has. 
become nearly obsolete in the English system. 

4. When the House of Lords sits as highest Court of 
Appeal for the United Kingdom, it is regularly presided over 
by the Lord Chancellor. The Lord Chancellor does not, 

1 Anson, Law and Custom of the Constitution, Part I, p. 303 ff. 
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however, sit as judge over against the other Lords as jury. 
All the Lords sit as judges, and the decision is by majority 
vote. Although all the Lords may sit in this court, yet in 
fact, as I have already pointed out, only certain members of 
the House do sit. Nevertheless the sitting of these members 
is always regarded in law as the sitting of the House.^ 

This court may sit during a prorogation of Parliament, if 
so ordered by the House of Lords during the session of Par- 
liament next preceding the prorogation.^ Also during a 
dissolution of Parliament, the Lords of Appeal may, under 
authority from the Crown, exercise the jurisdiction of the 
House of Lords as highest Court of Appeals. They may sit 
in the House of Lords for that purpose, and their sittings are 
regarded in law as continuations of the sittings of the House 
of Lords.^ 

Appeals may be taken to this court from any order 01 
judgment of Her Majesty's Court of Appeal in England and 
from any order or judgment of any court in Scotland or 
Ireland from which, by custom or statute existing on the 31st 
day of October, 1876, error ran or appeal lay to the House of 
Lords.* " Every appeal " must "be brought by way of petition 
to the House of Lords, praying that the matter of the order 
or judgment appealed against may be reviewed before Her 
Majesty, the Queen, in her Court of Parliament, in order that 
the said court may determine what of right, and according to 
the law and custom of " the "realm, ought to be done in the 
subject-matter of such appeal." ® 

The statute empowers the court to fix the amount in con- 
troversy necessary to an appeal, to determine the security for 
costs and the time within which appeal shall be brought, and 
to provide for the rules of practice and procedure.** 

The appellate jurisdiction of the House of Lords, as it now 

1 Anson, Law and Custom of the Constitution, Part I, p. 308. 

2 Statutes, 39 & 40 Victoria, t. 59, § 8. ^ Ibid. § 9. 
i: Ibid. ^ Ibid. e Ibid §11. 
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exists, appears to be purely statutory. Moreover, the statute 
which confers its jurisdiction was not passed by a House of 
Commons elected upon the issue of the judicatory acts. It 
would seem, therefore, that the law upon which this court 
rests is not constitutional but ordinary law. But the test of 
distinction between these two kinds of law is not simply 
their source. It is rather the character of the power required 
to alter or abolish them. No power of the House of Lords, 
however acquired, can be altered or abolished against the will 
of that House, except by an act of the state. The custom of 
the constitution requires the House of Lords to yield against 
its own will only to a House of Commons elected upon the 
direct issue. When no such appeal has been made to the 
electorate, the absolute-veto of the House of Lords may be 
freely employed against the projects of the House of Com- 
mons or of the Crown. Viewed from this standpoint, the 
only standpoint which gives us firm footing in considering 
this subject, we must class the judicial power of the House 
of Lords, as highest appellate court of the United Kingdom, 
among the constitutional functions of that House. 



The German Imperial Judiciary. 347 



CHAPTER III. 

rSE ORGANIZATION AND POWERS OF THE JUDICIARY IN THE 
GERMAN IMPERIAL CONSTITUTION. 

There is hut one mnrf in the Gprmfln Empire whirh ran 
be terme r! rnngtitnf-innaL in flistinctinn from statutory, viz : 
the Bund '"!i"yth^ thp — FpHpra] ConnH]. The constitution 



neither establishes an independent judicial department nor 
provides for the judicial teimre. It simply vests in -th£ legis - 
l ature the power to create and regulate the whole judicial 
org;anization of the Empire.^ But if the legislature creates 
and regulates without further constitutional limitations, it 
can modify and destroy. The regular courts are thus purely 
statutory, and as such have no place in a treatise devoted 
exclusively to constitutional law. 

Upon the Federal Council, however, the constitution con- 
fers certain judicial powers. These are : 

I. The power to settle conflicts of a political nature be- 
tween the commonwealths of the Empire upon application 
from either party to the conflict.^ 

According to this provision, the Federal Council can assume 
jurisdiction only upon apphcation from one of the parties to 
the conflict. It has, therefore, no rnngtitntinnal power tp 
proceed upon its own initiative.^ Should its aid be invoked 
by one of the parties, the constitution permits it to accord 
the same nnly when the rnntroversy is of apolitical character.^ 

1 Reichsverfassung, Art. 4, § 13. ^ Ibid. Art. 76, § i. 

3 Schulze, Lehrbuch des deutschen Staatsrechts, Zweites Buch, S. 59 fF. 
Laband, Das Staatsrecht des deutschen Reichs, Band I, S. 248 ff. 
* Reichsverfassung, Art. 76, § i. 
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The German jurisprudence distinguishes the Empire and the 
commonwealths, as political organizations, from these same 
bodies, as private corporations. For example, all the fiscal 
rights of the Empire and the commonwealths are rights of 
these bodies as private corporations, and all controversies in 
respect to the same are pursued before the ordinary courts. 
The very article of the constitution, which vests jurisdiction 
in the Federal Council over the political conflicts between 
commonwealths, refers to the jurisdiction of the ordinary 
courts over private controversies between these same bodies. 
Lastly, the constitution does not confer upon the Federal 
Council simply the power to hear and decide these contro- 
versies, — the term employed in the constitution is of a more 
general nature. The German word here used is not ent- 
scheideii but erledigen. Erledigen means to dispose of, to 
settle. Now the settlement of a controversy does not nec- 
essarily involve a judicial decision. The Federal Council 
may be able to settle the question either by mediation or by 
reference to arbitration, and, in case these methods should 
fail, the Council might still refer the decision to some regular 
court, since the constitution does not specifically require the 
decision to be rendered by the Council itself.^ One of the 
earliest commentators upon the Imperial constitution holds 
that it was not intended that the Council should ever render 
the decision itself.^ Certainly no body could be less fitted 
for the rendering of judicial decisions than the Federal Coun- 
cil. Its members are not required to have any judicial quali- 
fications ; they must vote according to instructions from their 
respective principals ; and the parties to the controversy may 
take part in the rendering of the decision.^ Nevertheless I 
think the Federal Council has the constitutional power to 

1 Schulze, Lehrbuch des deutschen Staatsrechts, Zweites Buch, S. 59 ff.; La- 
band, Das Staatsrecht des deutschen Reichs, Bd. I, S. 248 ff. 

'■^ Von Ronne, Das Staatsrecht des deutschen Reichs, Bd. I, S. 218, 219. 
' Schulze, Lehrbuch des deutschen Staatsrecht, Zweites Buch, S. 60. 
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render the decision if it will. The term settlement certainly 
includes decision. How the settlement shall be accom- 
plished is, therefore, a question for the Federal Council 
itself to determine. It is also a question for the Council 
alone to determine whether the controversy to be settled be 
of a political or a private nature. 

2. The constitution confers upon the Federal Council the 
power to adjust, by friendly intermediation, constitutional 
conflicts within the commonwealths, when called upon by 
either party to the conflict, in case the constitution of the 
commonwealth concerned does not provide any organ for the 
decision of such questions ; and if the Council should be un- 
able to effect a settlement in this manner, the constitution 
confers upon it the further power to bring the conflict to 
conclusion by way of Imperial legislation.^ 

The constitutional conflicts within a commonwealth here 
referred to are conflicts between the legislature and executive 
only, in regard to their respective powers and relations 
under its organic law.^ In the case of the three city com- 
monwealths such conflicts can arise, in the sense here in- 
tended, only between the Senates and the Common Councils. 
A dispute within a princely commonwealth, concerning the 
succession to the princely power therein, is not included 
under this title. The Federal Council is, indeed, the organ 
provided by the Imperial constitution to decide such a con- 
flict ; but this power is not conferred by the provision which 
we are here considering. The Federal Council must pass 
upon the credentials of its own members, and in doing so it 
must decide whether the person claiming membership from 
and foi; a particular commonwealth shall have been ap- 
pointed by the rightful prince, or, in case of the city com- 
monwealths, by the rightful Senate.^ I do not class this 

1 Reichsverfassung, Art. 76, § 2. 

2 Schulze, Lehrbuch des deutschen Staatsrechts, Zweites Buch, S. 61. 
8 Ibid. S. 62. 
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function, however, under judicial powers, as the phrase judi- 
cial powers is employed in this title. 

It will be observed here again that the Federal Council can 
act only when appealed to by one of the parties. It cannot 
of its own motion assume jurisdiction. 

It will be further remarked that, in the case of consti- 
tutional conflicts within the commonwealths, the Federal 
Council is, in no event, vested with the power of decision. 
It can, in first instance, only mediate an agreement between 
the parties ; and if its mediation should fail to bring about 
the settlement of the question or questions, it can then, in 
last resort, only refer the matter to the Imperial legislature, 
which latter organ is to decide the conflict by a statute. 
This procedure certainly makes the Imperial legislature a 
court of last instance in the settlement of constitutional 
conflicts within those commonwealths whose organic law 
provides no organs therefor.^ The fact that the decision may 
be pronounced in the form of a statute should not be re- 
garded as changing its character ; i.e. the legislature should 
determine the question according to law and justice, and 
should not be influenced by party affiliations. 

Viewed from the standpoint of this requirement, I am 
inclined to pronounce the Imperial legislature a very badly 
composed court for the settlement of such questions. The 
Federal Council in all such cases would be likely to sympa- 
thize with the executive of the commonwealth and the Diet 
with the legislature ; and the Imperial legislature would thus 
be unable to reach any decision. The result of this state of 
things would probably be chronic strife within the common- 
wealth concerned. 

3. The constitution confers upon the Federal Council the 
power to intercede with the government of a commonwealth 
in which justice shall have been denied or unreasonably 
delayed to any person, and, if necessary, to compel that 

1 Schulze, Lehrbuch des deutschen Staatsrechts, Zweites Buch, S. 62 ff. 
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commonwealth to give the judicial relief proper to the case.^ 
In determining whether there has been a denial or delay of 
justice, however, the Federal Council must be governed by 
the laws of the commonwealth affected.^ The Imperial con- 
stitution also limits the Federal Council to the consideration 
of cases in which relief can not be obtained in the regular 
legal way.^ 

From these provisions, we conclude that the Federal 
Council is authorized to exercise z. general supervision over 
the administration of justice within the several common- 
wealths ; and that, where complaint of failure of justice is 
made by the party aggrieved, the Council has the power, after 
friendly intercession with the commonwealth government, to 
apply force to the commonwealth for the purpose of obtain- 
ing for the complainant such relief as the Council may, under 
the laws of the particular commonwealth, judge to be proper 
to the case.* 

4. The constitution confers upon the Federal Cnunr.i1 thg 
power to det ^r rnine when a commonwealth fails to discharge 
its constitutional duties to the Empire.^ Among these duties 
must, of course, be included the duty to obey the require- 
ments of the Federal Council in the cases above mentioned. 
The Council may assume jurisdiction in this question of its 
own motion and, in the event that it finds the commonwealth 
recusant, may vote that compulsion be applied. The con- 
stitution then requires of the Emperor the execution of the 
compulsion.® __ 

1 Reichsverfassung, Art. 77. ^ mj^ s jud. 

* Schulze, Lehrbuch des deutschen Staatsrechts, Zweites Buch, S. 64. 

* Reichsverfassung, Art. 19. 

6 Ibid.; Laband, Das Staatsrecht des deutschen Reichs, Bd. I, S. 247 ff. 
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CHAPTER IV. 

THE ORGANIZATION AND POWERS OF THE JUDICIARY IN THE 
FRENCH CONSTITUTION. 

An examination of the French constitution will reveal the 
fact that it makes no provis i on for the judicial department of 
the g overnment. The French judiciary is therefore a purely 
statutory body. As such, it has no place in this treatise, the 
purpose of which is to expose rather than conceal the defects 
in the constitutional law of the several states. 

There is, however, a single exception to this general state- 
ment. The ron.sl -itni-inn r reates the Senate a court for cey- 
tain_specified purposes. The exact language of the constitu- 
tion is as follows: "The Senate may be constituted as a 
court of justice l^ p pass jurlgment npnn th e Prpgidpnt nf thf; 
Rep ublic and the ministers, and to take cognizance of attacks 
upon the secu rity nf tVip s^'itf." ^ The phrasing of this pro- 
vision immediately gives rise to the questions : Upon whose 
motion the Senate may be organized as a judicial body; 
who are the lawful accusers of the persons who may be 
brought before its bar; and whether it is unlimited in the 
jurisdiction assigned to it. 

The questions are answered in some degree by other arti- 
cles of the constitution. 

I. It is provided in another clause that the Senate may be 
organized as a court of justice for trying any person ac- 
cused of an attack upon the security of the state, by a decree 
of the President, rendered in the Council of Ministers.^ The 

^ Loi constitutionnelle du 24 fevrier, 1875, ■'^'^'- 9' 

2 Loi constitutionnelle du 16 juillet, 1875, Art. 12, § 3. 
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clause does not declare, however, that the organization of 
the Senate as a court shall be effected in this manner only. 
If such were the fact, great embarrassment would certainly 
arise in case the President himself, or a minister, should be 
the accused person. He, or his cabinet, would only find it 
necessary to remain passive, and the constitutional power of 
the Senate to try him or a minister would be defeated. 

M. Eugene Pierre, the chief secretary of the presidency of 
the Chamber of Deputies, speaks, in a note to Article 9. of the 
constitutional law of February 24, 1875, of the Senate consti- 
tuting itself 2.% a court.^ I think that the sound interpretation 
of the constitution would accord to the Senate this power of 
self-organization, at least when the President or a minister is 
accused. The constitution should, however, have made this 
plainer. Its failure to make explicit provision upon this most 
important point renders it possible for the President to claim, 
as his constitutional prerogative, the power to disperse the 
Senate by force, if necessary, whenever it shall organize 
itself as court of justice, without his decree authorizing the 
same. 

2. Tbq r"ngtitii1-inn prmn' des tb ^t ^hf Prpsirlpnt ran Vif 

placed in accusation before this court by the Chamber of 
Deputies, and by that body only , and that the min isters may 
be placed in accusation by the Chamber of Deputies.^ 

I conclude from this language that any other person may 
be placed in accusation either by the Chamber of Deputies 
or by the " Chambre des mises en accusation" of the regu- 
lar " Cour d'appel," and that the ministers themselves may be 
accused by this latter body. Another clause of this same 
article is confirmatory of this interpretation. It declares, 
that if the prosecution should be begun by the ordinary 
judicial process, the decree convoking the Senate may be 
issued at any time before the " Chambre des mises en ac- 

1 Lois constitutionnelles et organiques de la R^publique fran?aise, p. 45. 

2 Loi constitutionnelle du i6juillet, 1875, Art. 12, §§ i & 2. 
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cusation " refers the case to the " Cour d'assises." ^ The 
commentators do not speak positively upon this point, and I 
regard my own conclusion as conjectural. 

3. The constitution limits the ju risdiction of this^ cjourLJn.. 
the case of th e.^resid£nt,_tfljthe_liia] of rharf^ps of the rnm^ 
inission_of_higlLtrm&oa ; ^ i n the case of the ministers, to 
that of charges of Ih e commission of any crime i n the exercise 
of their public fu nctions ; ^ and in the case of all persons, 
evrept thp Prpgi^pnt , to that of charges of the commission 
of any attack upon the security of the state .^ 

Crime in general, and treason in particular, are tolerably 
fixed concepts in French law, though they are not defined in 
the constitution. The Senate would probably be constrained 
to adopt the ordinary legal significance of these terms ; but 
in the interpretation of the phrase " attentats commis contre 
la s<aret6 de I'^tat," it has an open field with no fixed bounda- 
ries. It may consider peaceable agitation to secure by con- 
stitutional amendment a change of the form of government 
such an "attentat." It probably would do so. It may 
even be claimed that it has done so. It is a court badly con- 
stituted for the trial of such a question. Its judgments are 
more likely to be dominated by politics than by law and justice. 

The constitution furthermore declares that the rules of 
procedure in the court of senators shall be determined by 
a law, i.e. by an act of the legislature.^ As to the sentence 
and penalty which it may impose, however, this court is 
unlimited. It may condemn to exile or death as well as to 
dismissal from office. The power to fix the city or town, and 
the locality therein, where the court shall sit is also accorded 
by law to the Senate.^ 

^ Loi constitutionnelle du 16 juillet, 1875, ■'^''- '2' § 4- 
^ Loi constitutionelle du 25 fevrier, 1875, Art. 6, § 2. 
' Loi constitutionnelle du l6 juillet, 1875, Art. 12, § 2. 
* Ibid. Art. 12, § 3. ^ /^;^, ^rt. 12, § 5. 

' Loi du 22 juillet, 1879, Art. 3, § 3. 
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4. Lastly, the constitution makes the jurisrlirtinn nf thj s 
court exchisive o^ly fr.r tVip tHa ] nf the President for the 
commission of hi^h treason.^ We should conclude, therefore, 
that its jurisdiction is merely concurrent with that of the 
ordinary courts in all other cases concerning which it may 
act, unless otherwise provided by an act of the legislature. 

1 Loi constitutionnelle du i6 juillet, 1875, Art. 12, § i. 
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CHAPTER V. 

COMPARATIVE STUDY OF THE JUDICIARY. 

The two fj-repi- gnpstinns of public jurisprudence upon 
which we seek enlightenment by the comparison of these four 
judicial systems are, the jiiHirial power of the upper houses 
nf tVip respertive leg isl atures, and the position o fj -he nrdi ; 
na ry judiciary over against the other departments __Qf_J;he 
government. 

I. The constitutions do not agree, apparently, in their solu- 
tions of the first question. In all of them, indeed, a power 
to hear and settle cases between parties is acknowledged to 
the upper houses of the respective legislatures ; but the 
extent of the jurisdiction, both as to parties and subjects, and 
the character of the penalties which may be imposed, vary 
widely. 

It is difificult to find any scientific reason for vesting judi- 
cial powers in either branch of the legislature, except so far 
as is necessary to preserve the rules of discipline and pro- 
cedure in the respective houses. The reasons why such 
powers are vested in the upper houses are historical ; and an 
examination of these reasons will show, I think, that under 
modern conditions there is no longer the same necessity, as 
formerly, for the maintenance of these powers. 

It is easy to understand how the gradual development of all 
the parts of the English governmental system out of the 
Crown and the Magnum Concilium resulted, at first, in a par- 
tition of the judicial powers between the two ; how, in earlier 
times, the inability of the Crown's judicial agents to deal 
with great offenders made it needful that the Parliament 
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should retain a criminal jurisdiction over them; how the 
upper house, consisting of permanent members for the most 
part, many of whom were deeply learned in the law, should 
have come to exercise these judicial powers in the place of 
the whole Parliament; and how the Parliament, in its in- 
ability to make the independent Crown responsible, should 
have sought to hold the ministers through the fear of an 
impeachment. 

At present, the conditions requiring these relations have 
largely passed away. The judicial department has received 
a careful and full development. The ordinary courts have 
sufficient power and prestige to deal with any offender, 
excepting only the person who wears the crown. The Min- 
istry holds at the will of the House of Commons, or, ulti- 
mately, at the will of the electorate. In consequence of 
these changed conditions we see that no impeachment trials 
now occur ; that the trial of a peer for the commission of 
felony is exceedingly rare; and that the highest court of 
appeals, while nominally still the House of Lords, consists 
really of the Lord Chancellor, who may be a commoner, 
and of two, eventually four, Lords of Appeal in Ordinary, 
who are appointed by the Crown from among the men 
most learned in the law, for the purpose of discharging 
judicial service, and who hold their membership in the House 
of Lords as the accident, so to speak, of their judicial posi- 
tions, that membership terminating, ipso facto, when they 
cease to discharge their judicial functions. 

It is comprehensible, also, from the historical point of view, 
that the framers of the constitution of the United States, 
with the English precedents so distinctly before them, should 
have imitated the English practice, in some respects, at least, 
upon this question of the judicial power of the upper house 
of the legislature. The wonder is that they did not follow 
English precedents more completely. They certainly mani- 
fested a very discriminating sense of the difference of condi- 
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tions existing in the two countries. They could not think, 
indeed, of making the Senate a criminal court for the trial 
of any noble class, since no such class existed in the United 
States ; but would it have been a far-fetched idea to have made 
the Senate the highest Court of Appeals in law ? It was to 
be expected that the best legal talent of the country would be 
found in the Senate, and the Senate represented, according 
to the prevalent view, the commonwealths in what was then 
termed their sovereign capacities. In the adjustment of dis- 
putes between commonwealths, between the United States 
and commonwealths, and between the different branches of 
the United States government itself, what more august body 
could be devised than the Senate } 

It is remarkable, all things considered, that the framers did 
not think seriously of following the English example upon, 
this point. They were undoubtedly preserved from it by the 
doctrine of the French philosophy regarding the separation 
of the departments. It seems to me that their solution of 
the question of the judicial power of the Senate is a most 
happy one. The limitation of this power to the trial of 
officers of the government for the commission of offences 
indictable under statutes of the United States or under the 
common law ; the restriction of the penalty to be imposed 
by this "tribunal to dismissal from office and disqualification 
to hold United States office in the future ; the relegation to 
the ordinary courts of all further proceedings against the 
person sentenced by the Senate and thus deprived of any 
defence by virtue of official character — all this is most 
natural and necessary. Wisely applied, the judicial power 
of the Senate secures the responsibility of the executive and 
judicial organs without impairing their independence, and 
without trenching upon the sphere of the ordinary judiciary. 
It can be used, of course, in such a manner as to destroy the 
co-ordinate independence of the executive and judicial depart- 
ments. In the earliest trials the Senate seemed to take a 
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view of its powers in this respect which, if followed, would 
have threatened the constitutional existence of the other two 
departments. Madison is reported to have said that he would 
regard the removal of a worthy officer by the President as a 
cause of impeachment of the President. It was here that 
the influence of the Enghsh example was most likely to be 
felt. Happily, this tendency has been overcome ; and the 
Senate, in the later trials, has taken the sounder and more 
limited view of its own powers. 

There is one point of detail, however, in which the consti- 
tutional limitations in reference to procedure and judgment in 
impeachment trials might be improved. The constitution 
should require the same majority in the decision of the pre- 
liminary question of the assumption of jurisdiction of the 
case as upon the rendering of the judgment. It is possible 
that, during the hearing, some senator who voted against 
trying the case, may be convinced that his opinion in regard 
to jurisdiction was erroneous and vote for conviction, but it 
is not at all probable. As the rule, those who vote against 
jurisdiction will vote against conviction, for the reason that 
they believe they have no right to try the case. As a fact, 
they have done so. It is practically a uselessly expensive, 
not to say scandalous, procedure to pursue an impeachment 
trial unless a number sufficient to convict shall have voted to 
assume jurisdiction. I do not think, however, that conviction 
should be made any easier. Such a change would be likely 
to make impeachment a purely partisan procedure. It would 
be far better to have no such power vested in a legislative 
body than to run such risk of its abuse. 

There is no such power conferred upon the Federal Council 
or the Diet by the German Imperial constitution, and no one 
can assume that any need for it has become manifest. The 
judicial power of the Federal Council, as we have seen, be- 
longs wholly to the domain of the higher politics. The 
Council is vested with authority to restrain the common- 
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wealths from disturbance of the peace and from violation of 
justice. These are powers which are distributed by the con- 
stitution of the United States between the whole legislature 
and the judiciary. Much can be said in favor of the German 
plan. It is certainly a simple and summary solution of the 
question ; but, unless we regard the Council (as some com- 
mentators do) as the sovereign organization of the German 
state, and its action as the immediate interposition of the 
sovereign power, the solution is too simple. In a federal 
system of government, immediate interference in the internal 
affairs of a commonwealth, by a single body composed of par- 
tisans, at the call simply of either party to the controversy, is 
as likely to prove prejudicial as beneficial. It seems to me 
that the wisdom of the whole legislature upon such subjects 
is better than that of either house ; and that, when the two 
houses cannot agree, this is to be taken as an evidence that 
delay is better, for the time being, than immediate action. 

Viewed in the light of modern conditions, the provisions of 
the French constitution regarding the judicial power of the 
Senate appear most unnatural and most threatening to politi- 
cal liberty. It is very difficult to comprehend what possible 
necessity can now exist for holding to the process of an im- 
peachment, either of the President or of the ministers, when 
the President is robbed of all executive independence and the 
Ministry is wholly responsible, as a matter of law, to the leg- 
islature and, as a matter of fact, to the Chamber of Deputies. 
The legislature can cause the resignation of the ministers, 
and also that of the President, at any moment ; and the ordi- 
nary courts are strong enough to deal with any offender, 
when deprived of the support of his official character. Cer- 
tainly there is no need of according to the Senate the power 
of ordering the infliction of any penalty beyond dismissal 
from office and disqualification to hold office in the future. 
The unlimited power of punishment conferred upon the Sen- 
ate is repugnant to political liberty and to even-handed jus- 
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tice. The violation of liberty and justice in the impeachment 
of officials, however, appears quite trivial in comparison with 
the sweeping jurisdiction accorded to the Senate over every 
person in France accused before it of committing an attack 
upon the security of the state, with the power to order the 
infliction of any penalty it may choose. There is no justifi- 
cation for conferring such power upon a legislative body, 
except the existence of a state of society in which the ordi- 
nary courts are unable to deal with great offenders. If there 
is any state in the modern civilized world that has succeeded 
in getting rid of its great and powerful personalities, it is 
France. If the French democracy were a true democracy, it 
would not endure for a moment this constitutional travesty 
of true political liberty. The clause, it is true, was placed 
in the constitution by the Constituent Assembly, which con- 
tained a majority opposed to the republican form of govern- 
ment ; and it was probably their intention that this power of 
the Senate should be used for the purpose of suppressing the 
growth of republicanism. But the French democracy is now 
triumphant in all branches of the government and in the 
constituencies, and the democracy has kept this clause stand- 
ing in the constitution. The fact that the French democ- 
racy has not thought of the expulsion of this clause from the 
constitution, manifests its tendency towards the principles 
of Caesarism. 

II. The question as to the constitutional position of the 
ordinary judiciary over against the legislature and the execu- 
tive is one of still greater importance. Apparently, the ordi- 
nary judiciary has a constitutional status only in the system 
of the United States. A little careful examination, however, 
will reveal the fact that this department, although nominally 
created by the constitution and vested by the constitution 
with the power of interpreting constitutional law as well as 
ordinary law, , does not in reality occupy a greatly different 
position over against the legislative and executive departments 
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of our' government from that which the judiciary might assert 
in the other systems under comparison. 

Let us suppose that the legislature of the United States 
should desire to destroy the judicial department. It may 
legally abolish each United States judgeship at the expiration 
of the term — by death, resignation, or removal — of the 
existing incumbent. In a few years no judicial department 
would, in fact, remain. In fact, the legislature of the United 
States has abolished United States judgeships without regard 
even to the terms of the existing incumbents. Again, the 
United States Supreme Court has itself pronounced the doc- 
trine, that the courts cannot assume jurisdiction over political 
questions ; that their jurisdiction is limited to cases in which 
private rights and private property are primarily concerned. 
Lastly, the legislature of the United States may impeach 
and remove the judges ; and although the constitution limits 
this procedure to cases in which accusation of treason, bribery, 
or other high crimes and misdemeanors, is sustained, yet the 
Senate has the power to interpret these words. If the House 
of Representatives should vote to impeach a judge for declar- 
ing an act of Congress unconstitutional, and the Senate 
should interpret the judicial decision as a misdemeanor on 
the part of the judge making the same, what could save the 
judge from dismissal and disqualification .' 

Now let us suppose that a German Imperial judge should 
refuse to apply an act of the Imperial legislature to a given 
case, on the ground that it had not been constitutionally 
passed. What would, or could, happen ? He could not be im- 
peached by the Imperial legislature, for the constitution vests 
no such power in the Imperial legislature. He could not be 
impeached by a commonwealth legislature, since he is an 
Imperial officer. An Imperial statute, also, prevents the 
trial and removal of the judges by any body, except the 
regular courts. The Imperial legislature could indeed abolish 
all the existing courts, by virtue of its power to organize and 
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reorganize at will the entire jijdicial system ; i.e. it could do 
all at once what the Congress of the United States conld 
do piecemeal. The Emperor could do no more with the 
judges for taking the stand above indicated than could the 
President of the United States in a similar case. Both of 
them could refuse to lend executive aid to the execution of 
the judgment of the Court. 

Let us suppose, again, that the Lords of Appeal should 
refuse to apply an act of Parliament to a particular case, on 
the ground of its unconstitutionality. What could happen .? 
They could be impeached, and removed from office ; but 
would the House of Lords pass judgment of impeachment 
upon itself.? They could be deprived of their offices by a 
statute ; but would the House of Lords agree to the passage 
of an act which would deprive it of its own judicial powers, 
except at the demand of a House of Commons elected upon 
that issue, i.e. at the demand of the state .-' The Crown could 
do no more with the Lords of Appeal for taking the stand 
above indicated than the President of the United States could 
do with the Supreme Court of the United States. Is not, then, 
the position of the highest court in the English system even 
more impregnable than in the system of the United States .-' 

Lastly, let us suppose that the French Court of Cassation 
should refuse to apply an act of the legislature to a given 
case. What could happen .' The legislature could impeach 
the judges and remove them upon the charge of committing 
" attentat " upon the security of the state. The legislature 
could abolish all the judicial offices, since these are not created 
by the constitution and are not protected by the constitution 
against the legislature. As we have seen, the Congress of 
the United States can also do these things, gradually if not 
immediately. The French President has no more constitu- 
tional power over the judiciary than the President of the 
United States. 

From a purely constitutional standpoint, we may sum up 
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the advantages possessed by the United States judiciary over 
the judiciaries of Germany and of France, as consisting in 
these facts : The destruction of the judicial department by 
legislative action can be accomplished only gradually in the 
system of the United States, while it can be done immedi- 
ately in those of Germany and France ; and the judicial 
tenure is originally fixed by the constitution in the system of 
the United States, while in the other two it is fixed by 
statute. In these respects, however, the Court of the Lords 
of Appeal in the English system seems to be quite as well off 
as Jthe Supreme Court of the United States. 

These are indeed substantial and important advantages. 
They secure the judiciary of the United States against any 
hasty action of the Congress at any given moment. Do 
they, however, sufficiently explain the peculiar authority ac- 
corded to judicial decision by the custom of our constitution .' 
Do they explain the fact that, when the Supreme Court of 
the United States refuses to apply an act of the Congress to 
a given case on account of its alleged unconstitutionality, 
the Congress and the President immediately accept the de- 
cision as having, ipso facto, abolished the congressional act for 
all cases, or, at least, suspended its operation until the Court 
shall itself reverse the decision .' In England, France, and 
Germany, as we know, such an effect is scarcely thought of. 
We have seen, however, that the Supreme Courts of England, 
France, and Germany might deal with a particular case just as 
the Supreme Court of the United States deals with it, and 
that the legislatures of these respective states have only about 
the same powers of coercion over these courts that the Con- 
gress of the United States possesses. Moreover there is no 
provision in the constitution of the United States, any more 
than in the constitutions of these other states, which clothes 
the judiciary with power to declare an act of the legislature 
generally null and void on account of its conceived repug- 
nance to the constitution, or on any other account. What, 
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then, is it which causes this all-important generalization to 
be made, immediately and unconditionally, from a special 
decision of the Supreme Court of the United States, when 
such a generalization is scarcely dreamed of anywhere else ? 
We must go back of statutes and constitutions for the 
explanation. Back of these, however, there lies nothing in 
the domain of political science but public opinion. It is 
then the consciousness of the American people that law must 
rest upon justice and reason, that the constitution is a more 
ultimate formulation of the fundamental principles of justice 
and reason than mere legislative acts, and that the judiciary 
is a better interpreter of those fundamental principles than 
the legislature, — it is this consciousness which has given 
such authority to the interpretation of the constitution 
by the Supreme Court. This consciousness has been awak- 
ened and developed by the fact that the political education 
of the people has been directed by the jurists rather than by 
the warriors or the priests ; and it is the reflex influence of 
this education that upholds and sustains, in the United States, 
the aristocracy of the robe. I do not hesitate to call the 
governmental system of the United States the aristocracy of 
the robe ; and I do not hesitate to pronounce this the truest 
aristocracy for the purposes of government which the world 
has yet produced. I believe that the secret of the pecul- 
iarities and the excellencies of the political system of the 
United States, when compared with those systems founded 
and developed by priests, warriors, and landlords, is the pre- 
dominant influence therein of the jurists and the lawyers. I 
find in it, in particular, the explanation of the problem which 
I have been discussing — the explanation of the authority ac- 
corded, in our practice, to the decisions of our Supreme Court. 
But government by lawyers has its weak points and its 
dangers. If the lawyers separate law from history and juris- 
prudence, and jurisprudence from ethics, they will inevitably 
and speedily loose that spiritual influence over the conscious- 



366 The Constitution of the Judiciary. 

ness of the people, which is the sole basis of their power. 
Let this once happen, and the courts will be unable to stand 
between the constitution and the legislature. The legislature 
will become almighty. That branch of the government in 
which, especially under universal suffrage, party blindness and 
passion are most sure to prevail, and in which the least sense 
of personal responsibility exists, will have at its mercy those 
individual rights which we term civil liberty. The student of 
political history knows only too well that the despotism of the 
legislature is more to be dreaded than that of the executive, 
and that the escape from the former is generally accomplished 
only by the creation of the latter. 

I think there is reason to fear that the legal profession of 
to-day in the United States does not appreciate its position, 
and is not sufficiently impressed with its duty to preserve the 
ideal source of its power. There is reason to fear that law 
is coming to be regarded by the mass of lawyers too much as 
an industry ; and if this be true of them, it will surely follow 
that it will be so regarded by the mass of the people. It 
rests with the lawyers and the teachers of law to determine 
for themselves whether they will divest themselves of their 
great spiritual power over the consciousness of the people ; 
whether they will give up the commanding influence which 
their predecessors have held in the making of this great 
republic, and which those predecessors exercised with such, 
beneficent results to the welfare of the whole people. 
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ganization of committees, ii 87, 278 ; re- 
siduary powers, ii 88 ; the initiation of 
legislation, ii 89; passage of a law, ii 
92; Prussian veto and preponderance 
in certain cases, ii 91, 128 ; rule that 
only the votes of Commonwealths af- 
fected by proposed legislation shall be 
counted, ii 91 ; possesses the residuary 
ordinance power, ii 179; its consent 
necessary to every declaration of offen- 
sive war, ii 276 ; and to the conclusion 
of every treaty touching a subject reg- 
ulated by a constitutional or statutory 
law, ii 276 ; Judicial power of the Bun- 
desratk : i. To settle political conflicts 
between Commonwealths, ii 181, 347: 
2. To settle conflicts within Common- 
wealths by friendly intermediation, ii 
181,349; 3. May intercede with a Com- 
monwealth which denies or delays jus- 
tice, ii 350 ; implied power of supervising 
the administration of justice, ii 351 ; 4. 
Shall determine when a Commonwealth 
fails in its duties to the Empire, ii 357 ; 
comparative study, ii 359, 362, 364. 

Cabinet (E.), definitions, ii 209 ff. ; history, 
ii 210 ff. ; composition, ii 213 ; powers, 
ii 213 ; tenure, ii 214 ; responsibility to 
newly elected House of Commons, ii 
214 ; is the immediate representative of 
the State, ii 215. 

Cabinet (U. S.), defined, ii 263; is an 
extra-legal voluntary association, ii 263. 

Caesar, description of pure Germanic 
State, i 245. 

Csesarism in Russia, i 32; its nearness to 
democracy, i 128 ; and the plebiscite, 
i 133 ; its character, ii 3. 

Cambridge University, representation in 
House of Commons, ii 62, 66, 67. 

Capet, Hugh, election of (F.) , i 126. 

Capitation Tax a direct tax (U. S.), i 199. 

Capture in time of war distinguished from 
forfeiture for treason (U. S.), ii 149 ff. 

"Captures upon land and sea" (U. S.), 
defined, ii 133. 

Captures in war (G.) disposed of by Im- 
perial legislature, ii 180. 

Carolingian Empire the first political or- 



ganization of the German Empire, i 
109 ; outline thereof, i 109 ; the point of 
departure in tracing the history of the 
French Constitution, i 125. 

Carpathians, i 9, 10. 

" Case in law or equity " (U. S.) defined, 

ii 325- 

" Case " distinguished from " contro- 
versy" (U.S.), ii 325. 

Cassation, Court of (F.) , referred to, ii 363' 

Celts, power of political organization, i 4 ; 
ethnology, i 13, 14; in the United States 
of America, i 19 ; political psychology, 
i 33 : the clan the highest Celtic political 
organization, i 33; effects on political 
history, i 34. 

Central district of Europe as a geographic 
unity, i 9 ; ethnology of its population, 
i 16; political divisions, i 25, (See 
Germany.) 

Centralization, in the non-national State, 

i3- 

Centralized government, explained and 
defined, ii 4; best suited for completely 
national States, ii 5 ; other States forced 
to adopt it, ii 5 ; present dissatisfaction 
with this form, ii 38. 

Chancellor (G.), the only imperial minis- 
ter, i 261; president of the Federal 
Council, ii 86 ; must countersign all civil 
official acts of the Emperor, ii 286; 
thereby assumes responsibility therefor, 
ii 284, 287 ; not responsible to the legis- 
lature, ii 287; may be represented, ii 
287. 

Chancellor, Lord (E.), is customary 
speaker of the House of Lords, ii 74 ; 
presides over the House of Lords sit- 
ting as a judicial body in certain cases, 

ii 341. 343. 344- 

Character. See National Political Char- 
acter. 

Charles \\. (E.), forms a Cabinet, ii 211. 

Charles V. (G.), attempts to restore the 
imperial sovereignty, i 112. 

Charles VH. (F.), i 127. 

Charles X. (F.), proclaims the sovereignty 
of the King, i 129. 

Chase, Chief-Justice (U. S.), dissents 
from the majority in the Slaughter 
House Cases, i 226 ; dissenting opinion 
in the Milligan Case, i 250. 

Chief-Justice (U. S.), shall preside over 
the Senate when the President is tried, 

ii 333- 
Chinese, in the United States of Ame'rica, 

129. 
Chitty, on the Prerogative (E.) , ii 206. 
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Christianity, and the political civilization 
of Europe, i 6i. 

Chiltern Hundreds, Stewardship of, in- 
compatible with membership of House 
of Commons, ii 67. 

Church, as an organizer, i 61. 

Church Discipline Act (E.), referred to, ii 

34°- 

Church, established (E.), duties of crown 
toward, ii 190, 196; powers of crown 
over, ii 207. 

Citizenship of the German Empire, i 255 ff., 
ii 173. 

Citizenship of the United States, term de- 
fined, i 218 ; history of the term, i 219 ; 
is conferred by the Constitution and laws 
of the United States, i 219 ; Common- 
wealths can neither confer nor withhold 
it, i 219 ; confusion of thought on this 
subject, i 220; doctrine of Slaughter 
House Cases, i 221 ; of Elk v, Wilkins, 
i 222. 

Citizenship, territorial, and the State, i 51. 

City of N. Y. V. Miln, doctrine of, i 213. 

Civil liberty. See Liberty, individual. 

Civil Rights Act (U. S.) (1866), i 203, 
205, 209, 222; (1870), i 209; (187s), 
i 204, 209. 

Civil Rights Cases (U. S.), i 204. 

Civilization, of the world, the ultimate end 
of the State, i 85, 86 ; national civiliza- 
tion the secondary end, i 86. 

Civil Law, assists the absolute monarchy, 
i 215. 

Clan, the highest political organization of 
the Celt, i 33. 

Classic State, i 73 ; and individual liberty, 
i 174. 

Cockburn, Lord Chief-Justice, on the 
power of the crown to establish martial 
law (E.), ii 204. 

Code P6nal (F.), Art. 471, § 13, sanctions 
the ordinance power of the President, 
ii 300. 

Coke, on the minority of the wearer of the 
crown (E.), ii 190. 

Colony, defined, i 77. 

Commerce (U. S.), term defined, ii 134; 
Interstate, i 232 ; defined, ii 137 ; power 
of Congress in respect to, ii 137 ff. ; 
Foreign, i 233; Congressional regula- 
tion of, ii 134 ff. ; Commerce with the 
Indian tribes, i 232, ii 138 ; Acts of 1871 
and 1885, ii 138. 

Commons, House of, in the fifteenth 
century, i 93; occupies a double posi- 
tion, i 95 ; is lower branch of the legis- 
lature, i 95 ; and sovereign organization 



of the State, i 93 ; is the perpetual consti^ 
tutional convention, i 97, 138, 139; may 
overcome King and Lords when acting 
in that capacity, i 97; the welfare of the 
State depends on the majority of the 
House, i 141; Organization, qualifica- 
tions of electors generally, ii 59 ; in Eng- 
lish counties, ii 60 ; in Scotch counties, 
ii 60; in Irish counties, ii 60; qualifica- 
tions of non-owners of an estate or inter- 
est in realty, ii 5i ; disqualifications of 
electors, ii 62 ; criticism of the suffrage, 
ii 62; House of Commons determined 
questions of disputed election, 1604- 
1868, ii 65 ; these are now determined 
by Q. B. D., ii 65; original principle of 
representation, ii 65; since 1832,1! 65: 
principle of the Act of 1885, ii 66 : ex- 
ceptions and modifications, ii 66 ; mem- 
bers are uninstructed, ii 67 ; resignation 
of membership, ii 67 ; qualifications of 
membership, ii 69 ; immunity from ar- 
rest, ii 70, 121 ; freedom of speech, ii 71 ; 
summons, prorogation, dissolution, of 
the house, ii 72 ff. ; self-adjournment, 
ii 72 ; quorum fixed by rules of the 
house, ii 73, 125 ; the house elects its 
speaker, ii 74; but not other officers, 
ii 74 ; makes its own rules of procedure 
and discipline, ii 74; may commit an 
outsider for contempt for the duration 
of the session, ii 74, 75 ; mode of legis- 
lation, ii 76, 128. 
Commonwealth, of the American Union, 
term defined, i 2or, 210; immunities of 
individual as against, i 201 ff. ; viola- 
tion of due process of law, by its offi- 
cers, i 210 ; its police power, not inter- 
fered with by Fourteenth Amendment, 
i 214 ff. ; fixes the domain of the police 
power, i 216 ; can neither confer nor with- 
hold citizenship of the United States, i 
219 ; down to 1861, it was the protector 
and definer of civil liberty, i 224 ; inhi- 
bition of Fourteenth Amendment is di- 
rected against all its agents and officers, 
i 230 ; the Commonwealth may not in- 
terfere with inter-Commonwealth com- 
merce, i 232; except where Congress 
has not acted, ii 138 ; nor with inter- 
course with Indian tribes, i 232; nor 
with foreign commerce, i 233; except 
under limitations and restrictions, ii 
134 ff. ; nor with the property and agen- 
cies of the general government, i 233, ii 
153 ; eminent domain of the Common- 
wealth, i 233, 239 ff., ii 153; the Common- 
wealth may not depreciate the property 
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of its creditors, i 234, ii 142 ; nor impair 
the obligation of contracts, i 251 ff. ; 
how far this limits power to alter judi- 
cial procedure, i 236; police power not 
limited thereby, i 237 ; may not rescind 
an exemption from taxation, i 238 ff. ; 
cannot divest itself of power of eminent 
domain, i 239 ff. ; Eleventh Amend- 
ment limited by judicial interpretation, 
i 214 ff., ii 331 ff. ; matters exclusively 
of federal control excepted from Com- 
monwealth action, i 244; the Common- 
wealth may make nothing except gold 
and silver coin a legal tender, ii 142 ; 
may legislate in respect to patents and 
copyrights in the absence of legislation 
by Congress, ii 144 ; may legislate con- 
cerning naturalization, ii 145 ; may pass 
insolvency laws, in the absence of a 
national bankruptcy act, ii 146 ; Com- 
monwealth legislation punishing coun- 
terfeiting and treason, ii 147; treason 
against a Commonwealth, ii 150 ; federal 
government may not tax its necessary 
governmental agencies, ii 151 ; Com- 
monwealth may not keep army or navy 
in time of peace, ii 154; may not pro- 
hibit people from bearing or keeping 
arms, ii 155 ; must cede jurisdiction over 
places within its confines, acquired for 
federal purposes, ii 160 ; erection of new 
Commonwealth out of territory of old 
Commonwealth, ii 162; in admission 
of Commonwealth, Congress only de- 
termines the moment when the grant 
of power takes effect, ii 163 ; the grant 
is from the Constitution, ii 163 ; and 
not subject to Congressional limitation, 
ii 163 ; withdrawal of Commonwealth 
powers, ii 164 ; power of commander-in- 
chief to suspend them on theatres of war, 
ii 164; resistance to central government 
terminates Commonwealth existence, ii 
164; duty of Congress to maintain 
republican government in Common- 
wealth, ii 165; individual Common- 
wealths not indestructible, as distin- 
guished fi-om the federal system, ii 166 ; 
shall appoint electors of President and 
Vice-President, ii 216 ; " State " here 
means legislature, ii 216, 218 ; limita- 
tions upon its power of directing the 
manner of choice, ii 217 ff. ; question 
which arises where Commonwealth or- 
ganic law directs the manner, ii 219; 
Commonwealth is forbidden to make 
treaties with foreign States, ii 248 ; may 
make an agreement therewith, with the 



consent of Congress, ii 248 ; may send 
and receive diplomatic agents with con- 
sent of Congress, ii 252 ; appoints offi- 
cers of the militia, ii 262; its officers 
are excepted from the jurisdiction of the 
Senate as a Court of Impeachment, 

" 333- 

Commonwealth, of the German Empire 
/"see various German Commonwealths), 
may initiate legislation, ii 89; possess 
diplomatic powers concerning postal 
and telegraphic communications, ii 168 ; 
regulation of foreign commerce, ii 169 ; 
may levy tolls for use of harbor privi- 
leges-and maritime establishment, ii 169; 
possesses concurrent power to regulate 
commerce within and between Com- 
monwealths, ii 169 ff. ; to build roads 
and regulate weights and measures, ii 
171 ; concurrent power to regulate mon- 
etary system, ii 172; concurrent power 
to legislate in respect to crime, ii 173 ff. ; 
concurrent power in respect to citizen- 
ship, ii 174; concurrent regulation of 
medical and veterinary practice, ii 174 ; 
is subject to requisitions, ii 175 ; military 
dues, ii 175; constitutional conflicts 
within Commonwealths settled by in- 
termediation of Bundesrath and deter- 
mined by Imperial legislation, ii 181, 
349,350; between Commonwealths by 
the Bundesrath, ii 181, 347 ff. ; Com- 
monwealth administers Imperial laws, 
ii 281 ; its powers in the appointment of 
officers of the army, ii 285 ; may be inter- 
ceded with by the Bundesrath where it 
denies or delays justice, ii 350 ff. 

Common Law (U. S.), the doctrine that 
there is no United States common law 
within the Commonwealths, i 240, ii 
328. 

Common Pleas, Court of (E.), formerly 
decided disputed elections to the House 
of Commons, -ii 65. 

Community organization, i 31 ; relation 
to the political, history of Greek and 
Slav, i 31. 

" Commutation of penalty," defined, ii 262. 

Compensation of members of legislature, 
in United States, ii 53, 119; Great Brit- 
ain, ii 119: Germany, ii 119 ; France, ii 
loi, 119; expediency of the principle, 
ii 120; of President (U. S.), ii 244; of 
President (F.), ii 292. 

Compound State, so-called, i 77. 

Comprehensiveness of the State, i 52. 

Compromise of 1850 (U. S.), ii 232. 

Concept of the State, Part I, Bk. II, 
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Chap. I, i 49-58 ; defined, i 49 ff. ; the 
subject of public law, i 51. 

Confederacy analyzed, i 79; its constitu- 
tion, i 79; unanimity of the members 
essential, i 144 ff. 

Confederate government, defined, ii 6; 
is transient, ii 6. 

Congress, see United States, passim ; as 
an organ for amending the Constitution, 
i 144 ; may select an alternative method 
of amending the Constitution, i 146; 
has evolved no system of procedure in 
amending, i 146; does not regard the 
assent of the President as necessary in 
amending, i 147; Congressional prac- 
tice, and constitutional law in amend- 
ing, i 148, 149 ; a method of amendment 
suggested, i 152, 153 ; Congress deter- 
mines the expediency of exercising war 
powers, i 191 ; may ordain universal 
military service, i 246. Organization of 
Congress. I. General principles, ii 41. 2. 
Suffrage from which the legislature pro- 
ceeds, ii 41 ff. ; inhabitants of territories 
have no constitutional representation, 
ii 42 ; modification introduced by Fif- 
teenth Amendment, ii 42 ; Congress may 
regulate the election of its members, ii 
43 ; statutory regulation of the time of 
election, ii 43 ; of the manner, ii 44, 45 ; 
each house is the judge of the election 
of its members, ii 46. 3. Principle of 
representation, 46 ff. ; A. in the House 
of Representatives, ii 46-49; (a) the 
original provision, ii 46; ((5) modifica- 
tion introduced by the Thirteenth 
Amendment, ii 46; (c) modification 
introduced by the Fourteenth Amend- 
ment, ii 46; no authoritative inter- 
pretation of which exists, ii 47 ; (d) 
apportionment: Act of 1882, ii 48; its 
constitutionality considered, ii 48, 49; 
B. In the Senate, ii 49, 114 ; represen- 
tation is secured against amendment in 
the ordinary manner, ii 49 ; C. In both 
houses, is uninstructed, ii 50 ; resigna- 
tion of a member, ii 51. 4. Qualifica- 
tions of members, ii $1 ; each house 
the judge of the qualifications of its 
members, ii 51 ; constitutional qualifi- 
cations cannot be diminished or in- 
creased, ii 52; disqualifications, ii 52, 
117. s- Rights and privileges of mem- 
bership, ii S3 ff. ; (a) right to compen- 
sation, ii S3, 119; (*) privilege from 
arrest, ii 53, 121 ; term of this privilege, 
ii 53; (c) freedom, of speech, ii 54. 
6. Assembly and adjournment of the 



legislature, ii S4 ff-, 123, 252; regular 
and extraordinary assembly, ii S4, 252 ; 
implied power of self-adjournment, ii 
S4i 55. 252; not subject to executive 
approval, ii 58 ; formalities attending 
opening and close of the session, ii S5 ; 
dissolution by limitation only, ii 55. 

7. Principle of the quorum, ii ss, 124. 

8. Internal organization of the houses, ii 
56, 57 ; general power of internal organ- 
ization of each house, ii s6; subject to 
four limitations in the case of the Sen- 
ate, ii 56; and three limitations in the 
case of the House of Representatives, ii 
56 ; no general power to punish out- 
siders for contempt, ii 56 ; enumeration 
of the judicial powers of Congress or 
either house thereof, ii S7 : limitation 
of punishment, ii 57. 9. Mode of legis- 
lation, ii 57 ff., 252 ff., 255 ff. ; details 
are determined by each house, ii 58, 
Powers of Congress. ±. In respect to 
foreign relations, ii 133 ff. ; to declare 
war, ii 133 ; grant letters of marque and 
reprisal, ii 133 ; make rules concerning 
captures on land and water, ii 133 ; de- 
fine and punish piracies, felonies, etc., 
and offences against the law of nations, 
ii 133 ; these powers are exclusive, ii 134. 
2. Foreign commerce, ii 134 ff. ; power 
is exclusive, ii 134; except of treaty- 
making organ, ii 136; Congress may au- 
thorize Commonwealths to lay imposts 
on imports, exports and tonnage, ii 134; 
limitations upon power of Congress, ii 
13S; Congressional restrictions upon 
Commonwealth action, ii 135. 3. Inter- 
nal commerce, ii 137 ff. ; (a) among 
the Commonwealths, ii 137; power is 
exclusive, ii 137 ; Commonwealths may 
act until Congress acts, ii 138 ; (i) with 
the Indian tribes, ii 138 ; is exclusive, ii 
138 ; (c) the post-office, ii 139 ; a gov- 
ernmental monopoly, ii 139; limitations, 
ii 139 ff. ; the telegraph system, ii 140 ; 
(rf) power to fix the standard of weights 
and measures, not exclusive, ii 141. 
4. Monetary system, ii 142 ff. ; power is 
exclusive, ii 142. $. Patents and copy- 
rights, ii 143 ; power not exclusive, ii 144. 

6. Naturalization, 144 ff. ; power not 
exclusive of (a) the Commonwealths, 
ii 145; {h) the treaty-making organ, 
ii 145; criticism of the system, ii 146. 

7. Bankruptcy, ii 146 ff. ; Commonwealth 
insolvency laws in the absence thereof, 
ii 146. 8. Crime, ii 147 ff ; subjects of 
punishment, ii 147; limitations, i 185- 
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195 ; power not exclusive, ii 147 ; re- 
strictions upon punishment of treason, 
ii 148 ; penalties therefor, ii 148 ; dis- 
tinction between confiscation and cap- 
ture in time of war, ii 159; treason 
against a Commonwealth, ii 150. 9. Rev- 
enue and expenditure, ii 150 ff. ; limita- 
tions upon the subjects of the taxing 
power, ii 150; on the method of levy, ii 
151 ; on the purpose of taxation, ii 152 ; 
difi&culty in practice, ii 152 ; appropria- 
tions for the army, ii 152, 154 ; to what 
extent this power is exclusive, ii 153; 
power of eminent domain, not exclusive, 
ii 153. 10. Military system, ii 153; the 
power to construct the entire military 
system is vested in Congress, ii 154; 
Commonwealths may not prohibit the 
people ft-om keeping and bearing arms, 
ii 155 ; Congress may not usurp the 
command, ii 155, 260; the power to 
suspend the writ of habeas corpus, ii 
15s ; shared by President and Congress, 
ii 155, 259. II. Organization and pro- 
cedure of the courts, ii 156 ff. ; whole 
judicial system except Supreme Court 
subject to Congress, ii 156 ; may not 
deprive judges of compensation, ii 157; 
judgeships of Supreme Court created by 
Congress, li 157 ; may regulate appeals, 
ii 158, 331 ; and removal of causes, 
ii 158 ; prescribe manner of proof of 
Commonwealth records, etc., ii 158 ; and 
rules for the return of fugitives fi-om 
justice, ii 158; power is exclusive, ii 
158 ; may bring Congress into collision 
with the executive and judiciary, ii 159. 
12. Territories, districts, and places not 
under the federal system, ii 159 ff. ; 
power is exclusive, limited only by the 
domain of civil liberty, ii 159; Com- 
monwealths must cede jurisdiction, ii 
i5o; Congress may re-cede, ii 160; 
doctrine of 1820-1860, ii 161 ; power to 
admit foreign states, ii 162; constitu- 
tional methods are treaty and conquest, 
ii 162; the Texas precedent, ii 162; 
limitation on power to create new 
Commonwealths out of teiritory under 
Commonwealth government, ii 162; 
Congress merely determines the mo- 
ment when the grant of Commonwealth 
powers takes effect, ii 163 ; the powers 
are vested by the Constitution, ii 163; 
no power of Congress to limit them, ii 
163 ; Congress determines the existence 
of the conditions under which the 
Constitution withdraws them, ii 164; 



power of commander-in-cliief to sus- 
pend self-government on the theatre 
of war, ii 164 ; resistance to the central 
government determines Commonwealth 
existence, ii 164 ; duty to maintain re- 
publican government in every Com- 
monwealth, ii 165. 13. Administrative 
measures, ii 166 ff. ; Congress pos- 
sesses the ordinance power, ii 166 ; may 
adopt any appropriate ways and means 
not forbidden, ii 167 ; comparison with 
the legislature of the German Empire, 
ii 182; may remove disqualifications 
for holding office, ii 52, 144; power of 
interpreting the Constitution, ii 221; 
theory that Congress may regulate the 
dismissal and suspension of officers by 
law, ii 250 ; exercises check over diplo- 
matic powers of the President, ii 252; 
President must inform Congress of the 
state of the Union, and recommend 
measures, ii^ 252 ; members are ex- 
empted from the jurisdiction of the 
Senate as a Court of Impeachment, ii 

333- 

Congress, under the Articles of Confed- 
eration (U. S.), i loi, 104, 144, 145. 

Continental Congress (U. S.), i 100. 

Consciousness, common, as an interpre- 
ter of truth, i 54 ; of mankind, i 55 ; of 
the state, a development, i 64 ; through 
theocracy, i 64; despotism, i 65; abso- 
lute monarchy, i 66; popular state, i 66 
ff., 81. 

Consensus of opinion, defined, i 82. (See 
Consciousness, common.) 

Consolidated government, ii 8 ; applicable 
only to a perfect society, ii 9. 

Constitution, formation of, of Great Brit- 
ain, the United States, Germany, and 
France, Part I, Bk. Ill, i 90-134; these 
represent all forms of constitutionalism, 
i 90 (see Great Britain, United States, 
Germany, France) ; all constitutions 
historical, i 91 ; no one of these wholly 
written, i 91 ; character of a constitution 
largely determined by relation of gov- 
ernmental organs to the state, i 92; 
three fundamental parts of a constitu- 
tion, i 137. 

Constitutional law, American, far in ad- 
vance of European, i 263, ii 184; essen^v 
tials of perfect, i 263 ff. 

Constitutional State (Rechtsstaat), i 73. 

Consulate (F.), i 129. 

Contracts, Commonwealth may not im- 
pair the obligation of. i 234 ff. ; aimed 
against the Constitution and laws of 
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the Commonwealth, i 234 ; " contract," 

"obligation," and "impair" defined, 

i ass- 
Controversy (U. S.), ii 325. (See Case.) 
Convocation (E.) , power of the Crown over 

its meetings and proceedings, ii 207. 
Co-ordinated government, defined, ii 8; 

is the almost universal form, ii 9. 
Copyrights, legislation in respect to 

(U. S.).iii43ff- 

Coronation, does not impose duties on 
the wearer of the crown (E.) , ii 196. 

Coronation oath. (See Oath, corona- 
tion.) 

Corps l^gislatif (F.) , organization and pro- 
cedure, i 168, 169; its position, 1814- 
1848, i 130. (See France, Organization 
and Powers of the Legislature.) 

"Corruption of blood" (U. S.), term ex- 
plained, ii 149. 

Cortes, Spanish, i 58. 

Councillors of the arrondissement (F.), 
partake in the election of senators, ii 96. 

Councillors of the commune (F.), repre- 
sented in the electoral colleges which 
choose senators, ii 96. 

Councillors of the d^partement (F.) , par- 
take in the election of senators, ii 96. 

Council of State (F.) , is the Privy Coun- 
cil of the President, ii 302 ; ministers 
are members of it, ii 302 ; members are 
appointed and dismissed in the Council 
of Ministers, ii 302. 

Council, Privy (E.), definition, i 209; his- 
tory, i 211. (See Cabinet.) 

Council, Privy, Judicial Committee of. 
I. Tenure, ii 339 ; organization, ii 339 ; 
identity of its personnel with that of the 
House of Lords organized as an ap- 
pellate court, ii 339, 342. 2. Jurisdic- 
tion, (a) appellate, ii 340; {t) original, 
ii 340 ; {/) residuary judicial powers* ii 

34°- 
Counterfeiting coin and securities of the 

United States, i 185. 

Coup d'6tat (1851), i 130. 

Cour d'Assises (F.), ii 354. 

Court of Arches (E.), Appeals from, to 
Judicial Committee of the Privy Coun- 
cil, ii 340. 

Court of High Commission (E.), i 94. 

Court of Requests (E.), ii 208. 

Court of Star Chamber (E.), i 94, ii 208. 

Cr^mieux, a member of the provisory 
government of 1870 (F.), i 131.- 

Criminal law, its fundamental principles 
national, its administration local, i 207. 

Crown of Great Britain. See Great Britain, 



Organization and Powers of the Execu- 
tive. 

Crusades, influence on France, i 162. 

Dane, ethnology, i 25. 

Danube, i 9. 

Davis, Mr. Justice (U. S.), opinion in the 
Milligan Case, i 250. 

Declaration of Independence (U. S), its 
nature, i 100. 

Democracy, defined, i 72 (see Popular 
State) ; modern States are democra- 
cies, i 81 ; its nearness to Cassarism, 
i 128, ii 4; tends when mature to the 
democratic form of government, ii 4. 

Democratic form of the State and national 
unity, i 3 ; tends to develop the socialis- 
tic end of the State, i 74. 

Democratic immediate government, ii 2 ; 
cannot be widely extended, ii 2. 

Democratic State, with monarchic gov- 
ernment, ii 3 ; with aristocratic govern- 
ment, ii 4. 

D6partements (F.) , ii 97. 

Deportation, when justifiable, i 42. 

Deputies, Chamber of (F.), in National 
Assembly, i 169-172; responsibility of 
ministry to, i 172, ii 302 ; struggle with 
Senate in fixing ministerial responsi- 
bility, ii 24-26; organization, ii 94 ff. ; 
finance measures must be presented to 
it first, ii 94, 128, 297 ; period and change 
of mandate, ii 95; constitutional and 
statutory qualifications of voters, ii 95 ; 
time of election in case of dissolution 
of the chamber by the President, ii 96, 
296; determination of disputed elec- 
tions, ii 97 ; resignation of members, 
ii97; qualification of members, ii 98; 
disqualifications, ii 99 ; determination of 
eligibility, ii 100; immunity from arrest, 
ii 100, 121 ; right of freedom of speech, 
ii loi, 122 ; to compensation, ii loi, 119 ; 
assembly and adjournment, ii loi, 295; 
dissolution, ii 102, 296; principle of the 
quorum, ii 102 ff., 124 ; elects its officers, 
ii 103 ; makes its own rules, ii 103 ; lim- 
itations, ii 104; power to punish out- 
siders for contempt, ii 104; mode of 
legislation, ii 104. 

" Der Konig stirbt nicht," a principle of 
Prussian public law, ii 267. 

"Der Todte erbet den Lebendigen," a 
principle of Prussian pubhc law, ii 267. 

Despotism,' indispensable in the produc- 
tion of political civilization, i 60, 61 ; its 
origin, history, defects, and advantages, 
i 65; conflict with the priesthood, i 66,- 
and individual liberty, i 174. 
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Dicey, Prof. A. V., on the difficulty of de- 
fining the term " Cabinet " (E.), ii 209. 

Dictatorship (U. S.) , i 246 ; history of, in 
1861, i 247 flf. 

Diet of the German Confederation, in 
i366, i 114, lis; assumes to settle the 
Schleswig-Holstein dispute, i 115. 

Diet of the German Empire. See Reichs- 
tag. 

Direct taxes (U. S.) , i 199. 

Directory (F.) (1795-1799), i 129. 

Disability, of President and Vice-Presi- 
dent (U. S.), result of, ii 239; removal 
of, ii 240; who shall determine when 
it occurs and ceases, ii 240; of Presi- 
dent (F.), no provision for, ii 290; of 
King or Queen (E.), ii 190 ff. ; of King 
(P.), ii 269 ff. ; of Emperor (G.), 269 ff. 

District of Columbia (U. S.), personal im- 
munities there, i 186 ff., 191, 193, 194, 
19s ; power of Congress over, ii 159 ff. 

Districts not under the Federal System 
(U.S.), ii 159 ff. ; power of Congress 
is exclusive, ii 159; limited only by do- 
main of individual liberty, ii 160; com- 
monwealth legislature must cede juris- 
diction, ii 160; Congress may re-cede 
it, ii 160. 

Divine Right, theory of, in the Stuart 
monarchy, i 94: in the Carolingian 
Empire, i 125. 

Dual government, defined and explained, 
ii s; subdivided into (a) Confederate 
government, which is transient, ii 6 ; 
and (i) Federal government, which is 
not ultimate, ii 6; difficulty of Federal 
government, ii 7. 

Dublin University, representation of, in 
House of Commons, ii 62, 66, 67. 

"Due process of law," defined (U. S.), i 
188, 197 if., 211; Commonwealth guilty 
of violation where its officer violates, i 
210; the inhibition of the Fourteenth 
Amendment is directed against the 
Commonwealth, i 211 ; defined by the 
Court, i 212; not defined by the Con- 
stitution, i 212. 

Dufaure Ministry (F.) , 1876, ii 25 ; 1877, 
ii 26. 

Dux, in the pure Germanic state, i 245. 

East Hundred, stewardship of the manor 
of, incompatible with membership of 
House of Commons, ii 67. 

E^ton, M. C. (U. S.), position in debate 
over power of Congress to provide for 
counting the electoral vote, ii 229. 

Edinburgh University, representation of, 
in House of Commons, ii 6z, 66. 



Edmunds, Senator (U. S.), joint origina- 
tor of statute regulating the manner of 
counting the electoral vote, ii 237. 

Edward VI (E.) , divides the Privy Coun- 
cil into committees, ii 211. 

Elective tenure of the executive. See 
Executive. 

Elective government, defined, ii 10 ; vari- 
ous methods of election, ii 11. 

Electoral system (U. S.), has undergone 
great changes, ii 230. 

Election, various methods of, explained, 
ii II ; determination of disputed elec- 
tions to Congress (U. S.) , ii 46 ; Par- 
liament (E.), ii 65; in the French legis- 
lature, ii 97 ; general principles, ii 113. 

Electors of President and Vice-President 
(U. S.) shall be chosen in such manner 
as the legislature of the Commonwealth 
may direct, ii 216 ff.; time and manner 
of voting, ii 221 ; statutory regulation 
thereof, ii 222. 

Eleventh Amendment. See Amendment 
to the Constitution (U. S). 

Elk &. Wilkins (U. S.), doctrine of, 
i 222 ff. 

Emerson, referred to, i 163. 

Eminent domain, limitations on, i 195, 197 ; 
exercise of right by federal government, 
ii 153 ; by Commonwealths, i 233 ; can- 
not be granted away, i 239 ff. ; where 
both governments exercise it on the 
sanje property, precedence of the fed- 
eral government, ii 153. 

Emperor (mediaeval) and King contrasted, 
i 109. 

Emperor (G.), is not expressly armed 
with a veto on general legislation or on 
amendments to the Constitution, i 156; 
has a practical veto, i 157, 166 ; power of 
{promulgating laws, i 166; duty to pro- 
tect extra-territoriality of members of the 
Federal Council, ii 83 ; calls, opens, ad- 
journs, and prorogues legislature, and 
dissolves the Diet, ii 84; limitations 
upon this power, ii 84; power over 
organization of committees of Federal 
Council, ii 88. Organization : I. Ten- 
ure, the imperium is an office, i 264; 
belongs to the King of Prussia, i 264; 
who can be deprived thereof only by 
his own consent or by revolution, i 265 ; 
comparative study, ii 307; H. Law of 
Succession, is law of succession to Prus- 
sian crown, ii 265,268; Prussian royal 
house law, ii 266; pactum confraterni- 
tatis of 1457, ii 266 ; requires ratification 
by Prussian legislature, ii 267 ; possible 
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effect of changes in Prussian succession 
law, ii 267 ; rule of immediate succes- 
sion, ii 267 ; oath necessary, ii 268 ; ef- 
fect of omission of oath, ii 268 ; abdi- 
cation, ii 268 ; comparison with English 
law of succession, ii 310 ; III. Regency, 
provisions of Prussian Constitution for 
assumption of regency by adult agnate 
nearest to the crown, or by the minis- 
try, ii 269 ; majority of King and of 
Regent, ii 269 ; establishment of regency 
in case of minority, ii 270 ; where King 
is permanently incapacitated, ii 270, 312 ; 
the legislature the judge of the neces- 
sity, ii 270 ; death of the King or Crown 
Prince without male issue, leaving a 
pregnant widow, ii 271 ; where the min- 
istry takes the initiative, ii 272 ; oath of 
Regent, ii 273 ; termination of the re- 
gency, ii 273 ; privileges of the Regent, 
ii 274 ; the Prussian Regent is Imperial 
Regent, ii 274; representation of the 
Emperor, ii 275 ; IV. Privileges of the 
Emperor, ii 275 ; comparative study, 
ii 311 ff. ; Powers: I. Diplomatic, ii 
276; limitations on the treaty-making 
power, ii 276 ; limitations on the power 
of declaring offensive war, ii 276, 277 ; 
II. In Legislation, in calling, adjourn- 
ing, proroguing, and dissolving the leg- 
islature, ii 278 ; in the appointment of 
committees of the Federal Council, ii 
278 ; no power of initiation or veto, ii 
278 ; actual power over legislation as 
King of Prussia, ii 279 ; furnishes laws 
with formula of command and publishes 
them, ii 279 ff. ; III. In Civil Adminis- 
tration, supervises the execution of the 
laws by the Commonwealth govern- 
ments, ii 281 ; administers laws in rela- 
tion to, I. the collection of taxes, ii 282; 
exemptions of certain Commonwealths, 
ii 282; 2. postal and telegraphic sys- 
tem, ii 282; exemptions, ii 283; 3. fix- 
ing railroad tariff in time of distress, 
ii 283; exempiibn of Bavaria, ii 283; 
4. government of Alsace-Lorraine, ii 
283 ; appoints and dismisses all officers, 
ii 284 ; tenure of judicial officers, ii 284, 
362; IV. Military Powers, ii 284 ff. ; 
I. the Emperor is commander of the 
Army, ii 285 ; appointment of officers, 
ii 285; Commonwealth exemption, ii 
285; 2. of the Navy, ii 286; 3. may es- 
tablish fortifications, ii 286 ; 4. declare 
the state of siege, ii 286; V. The Im- 
perial Chancellor, must countersign all 
civil official acts, and thereby assumes 



the responsibility therefor, ii 284, 286, 
287; is not responsible to the legisla- 
ture, ii 287 ; may be represented, ii 287 ; 
executes compulsion upon a Common- 
wealth on vote of the Bundesrath, ii 
351- 

Empire, universal, the peculiar institution 
of the Latin race, i 35 ; its advantages, 
i 35 ; defects, i 36. 

Empire, First (F.) (1804), i 129. 

Empire, Second (F.) {1852), i 130. 

Ends of the State, Part I, Bk. II, Chap. iv. 
i 83-89 ; literature of the topic, i 83 ; 
von HoltzendorfFs doctrine, i 83; ex- 
amined, i 84; Hegel's doctrine, i 84; 
examined, i 85 ; are attainable by other 
means than government, i 85; classifi- 
cation of the ends of the State, i 85 ; 
definition of the ultimate end, i 85 ; of 
the secondary end, i 86 ; of the primary 
end, i 86 ; modification of the sphere of 
government in attaining these ends, i 86, 
87; historical order of the ends of the 
State, i 89 ; which cannot be reversed, 
i 89. 

England, politically organized by the 
church, i 61 ; State and government 
there since 1066, i 69. (See British 
Isles ; Great Britain.) 

English peopleSj ethnology, i 13. 

"Equal protection of the laws" (U.S.), 
defined, i 217. 

" Erledigen" (G.),term interpreted, ii 348. 

Esquiros (F.), i 132. 

Ethnic unity. See Unity. 

Europe, its geographic unities, i 5. 

Evarts, Senator (U. S.) , holds that on re- 
jection of the vote of a Commonwealth, 
it is not to be deducted from the whole 
number of electoral votes in calculating 
the majority necessary for a choice, ii 

234. 23s, 236. 

Evidence, on treason trials (U. S.), i 189, 
ii 148. 

Exclusiveness of the state, i 52. 

Executive, constitution of, ii 185-320; 
(see United States, Great Britain, Ger- 
many, France, passim) ; comparative 
study, ii 307-320; I. Tenure, ii 307 ff.; 
i. Hereditary and Elective, ii 307; the 
elective principle the product of revo- 
lution, ii 308 ; hereditary tenure not in- 
consistent with the democratic State, ii 
308, 309; conditions of its existence, 
ii 308 ; will probably disappear, ii 309 ; 
its advantages, ii 308; 2. Comparison 
between the English and German law 
of succession, ii 310; 3. Comparison be- 
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tween law of election of United States 
and France, ii 310; II. Personal Irre- 
sponsibility of the Executive, ii 311 ff. ; 
is a necessary principle, ii 312; not in 
the case of ministers, ii 313 ; responsi- 
bility of ministry to legislature, ii 313 ff. ; 
ministerial responsibility essential to 
neither hereditary or elective executive, 
ii 315, 316; conditions under which it 
is advantageous, ii 316 ; joint and sev- 
eral ministerial responsibility, ii 316; 
III. Powers, ii 317 ff. ; substantial har- 
mony between the four countries, ii 
317 ; distinction between England and 
the other representative governments 
in the matter of the residuary powers 
of government, ii 317 ff. ; causes, ii 317; 
greater divergence between the execu- 
tives of the four governments than 
between their legislatures, ii 318; his- 
torical reason, ii 319. 

Executive independence, degrees of, ii 12. 

Exports, tax upon (U, S.) , i 198. 

Ex post facto law (U. S.) , i 186, 201 ff. 

Extra-territoriality, of members of the 
Federal Council generally (G.) , ii 83 ; 
of Prussian members, ii 83 ; Laband's 
view, ii 83. 

Federal Council. See Bundesrath. 

Federal form of government, when advis- 
able, i 40; impossible under the British 
organization of the State, i 140; ex- 
plained, ii 6 ; is not ultimate, ii 6 ; its 
difficulty in practice, ii 7 ; present dis- 
satisfaction with this form, ii 38; its 
characteristics, ii 131. 

Federalism in legislation is transient, ii 
184. 

Federal State, so called, i 79, 80, 165. 

Federal system (U. S.), is indestructible 
under the Constitution, ii 166; but the 
individual Commonwealths are not, ii 
166. 

Fehde (G.), i in, 112. 

Felonies committed upon the high seas 
(U. S.), i 186, ii 133. 

Feudal State, i 73. 

Feudal system and civil liberty, i 56, 175. 

Fiction, legal, defined, i 96. 

Field, Mr. Justice, dissenting opinion in 
the Slaughter House Cases (U. S.), 
i 216 ff. 

Fifteenth Amendment. See Amendment 
to the Constitution (U. S.). 

Fines, excessive (U. S.), i 189. 

Finns, effect of their presence in the Scan- 
dinavian Peninsula, i 24, 25. 

Flemings, ethnology, i 14, 



Foreign relations, powers of Congress in 
respect to (U. S.), ii 133 ff. 

Formation of a constitution seldom pro- 
ceeds according to forms of law, i 90. 

Forms of government, four canons of dis- 
tinction, ii 1-16 ; immediate government, 
ii I ff. ; must be unlimited, ii .1; and 
despotic in theory, ii 2; may be mo- 
narchic, aristocratic, or democratic, ii 2 ; 
representative government defined, ii 
2 ff. ; may be limited or unlimited, ii 2; 
may be of any one of the three forms, 
ii 3, 4; centralized government defined 
and explained, ii 4; is best suited for 
completely national states, ii 5; other 
States may be forced to adopt this 
form, ii 5; dual government defined 
and explained, ii 5 ; is subdivided into 
confederate and federal, ii 6, 7; con- 
solidated government defined, ii 8; is 
applicable only to a perfect society, ii 
9; co-ordinated governmenl defined, ii 
8; is the almost universal form, ii 9; 
hereditary government defined, ii 9; 
classification thereof, ii 9, 10; elective 
government defined, ii 10; presidential 
government defined, ii 11; degrees of 
executive independence, ii 12; merits 
of this form, ii 12; its defects, ii 13; 
parliamentary government defined, ii 
13 ; modification of the theoretical defi- 
nition in practice, ii 14; merits of this 
form, ii 14; its limited applicability, ii 
15. Application of these canons, ii 17- 
40: characterization of the government 
of the United States, ii 17-21 ; of the 
French government, ii 21-27; °f 'he 
German Imperial government, ii 27-32; 
of the English government, ii 32-37. 
Comparison of the preceding forms, ii 
37-40; present tendencies in govern- 
ment, ii 37-39; the form of the future, 

ii 39- 

Forms of State, Part I, Bk. II, Chap. Ill, 
i 68-82 ; confusion existing in the minds 
of publicists, i 68-71, ii 1 ; the Greek 
State, i 71 ; the question to-day a double 
one, i 71 ; Aristotle's classification, i 71, 
72; von Mohl's, i 73; effect of the form 
on the end of the State, i 74; Blunt- 
schli's classification, i 74 ff. ; the mixed 
form of State, so-called, i 75 ; the com- 
pound form so-called, i 77 ; the author's 
classification, i 81; modern States are 
democracies, i 81 ; changed only through 
revolution, i 97. 

Forsyth, views on the power of the crown 
to establish martial law (E.), ii 205. 
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Fourteenth Amendment. See Amend- 
ment to the Constitution (U. S.). 

France-Belgium-Holland, i 6; its north- 
eastern boundary, i 7 ; ethnology of its 
population, i 14; political divisions, i 
22. (See France.) 

France, ethnology of its population, i 22; 
psychology, i 263 ; Constitution, forma- 
tion of, 1 125-134; begins with the 
Carolingian constitution, i 125; the 
post-Carolingian State secular, the gov- 
ernment monarchic, i 125 ; feudal dis- 
integration of the State, i 126 ; kingship 
more fortunate than in Germany, i 126; 
the Crusades relieve it of the aristoc- 
racy, i 126 ; confiscation of Normandy 
and Toulouse, i 126; union of King 
and bourgeoisie, i 126; checked by the 
recklessness of the King, i 126, 127; the 
Valois kings break with the Bourgeoisie, 
i 127 ; the Hundred Years' War, i 127 ; 
the Absolute Monarchy, i 127 ; pre- 
serves EritKe from disunion, i 127 ; the 
Revolution (1789), i 128; the National 
Assembly the organization of the demo- 
cratic State, i 128 ; Constitution of 1791, 
i 128; dethronement and execution of 
the King, i 128 ; the Second Convention, 
ii28: the Directory, i 129; Consulate, 
i 129 ; Empire, i 129 ; Restoration, i 129 : 
the King the organization of the State, 
i 129 ; Revolution of 1830, i 129 ; Louis 
Philippe, i 130; Revolution of 1848, i 
130; the Convention the organization 
of the State, i 130; Louis Napoleon 
elected President, i 130: reintroduces 
the principle of the plebiscite, i 130; 
the Second Empire, i 130; the provi- 
sory government (1870), i 131 ; the Bor- 
deaux Convention, i 132; the French 
State is the people, organized in Con- 
stituent Convention, i 133; organiza- 
tion of the State in the Constitution, 
i 168-173, ii 131 ; method of amend- 
ment, i 168 ; organization of the French 
legislature, i 168, ii 94 ff. ; organization 
of the National Assembly, i 169, ii 296; 
question involved, i 169 ; power of the 
President to dissolve the National As- 
sembly, i 171, 172, ii 296 ; guaranty of in- 
dividual liberty, i 180, 181 ; police power 
reaches its highest development there, 
i 215; civil liberty statutory and corre- 
sponds with that of the United States, 
Germany, and England, i 262 ; since 1789 
has been constitutional except under 
the Napoleonic government, i 263 ; the 
present Constitution fragmentary, i 263 ; 



characterization of the government, ii 
21-27; the ministry is politically re- 
sponsible to the Chamber of Deputies, 
ii 24 ; history of the struggle to fix this 
responsibility, ii 24-27. Organization of 
the Legislature: I. General principles, 
bicameral system with parity of powers, 
ii 94; finance measures must come be- 
fore the Chamber of Deputies first, ii 
94. 297 ; power of the Senate over 
finance measures, ii 94, 128; period 
and change of mandate, ii 95 ; 2. Source 
from which the legislature proceeds : A. 
Chamber of Deputies, constitutional and 
statutory qualifications of electors, ii 95; 
time of election, ii 96; B. Senate, ii 96, 
112; statutory regulations, ii 96; the 
determination of disputed elections, ii 
97; resignation of members, ii 97; 3, 
Principles of representation, ii 97, 114; 
statutory regulations concerning the 
Chamber of Deputies, ii 97 ; concern- 
ing the Senate, ii 98 ; uninstructed rep- 
resentation, ii 98; 4. Qualifications of 
members, statutory qualifications, ii 98; 
disqualifications, ii 99 ; present ten- 
dency, ii 118 ; determination of eligibility 
of members, ii 100; 5. Rights and privi- 
leges of members : against arrest, ii 100, 
121 ; right of freedom of speech, ii loi ; 
statutory right to compensation, ii loi, 
119 ; 6. Assembly, adjournment, etc., ii 
lol, 123, 295; constitutional provisions 
concerning assembly, ii loi, 295, 296; 
adjournment, ii 102, 295; prorogation, 
ii 102, 29s ; dissolution, ii 102, 296 ; 
7. Principle of the quorum, ii 102 ff., 
124 ff. ; 8. Internal organization : each 
chamber elects its own officers, ii 103 ; 
has power to make its own rules, ii 103 ; 
limitations of this power, ii 104 ; power 
to punish outsiders for contempt ii 104; 
9. Mode of legislation, ii 104; financial 
legislation, ii 104; absence of presiden- 
tial veto, ii 105 ; presidential power to 
demand reconsideration, ii 105. Powers 
of the Legislature : the legislature pos- 
sesses all powers not denied to it by 
the State, ii 131. Organization of tlie 
Executive : I. Election by electoral col- 
lege composed of the members of the 
legislature, ii 288; reason therefor, ii 
311 ; organization of the college, ii 289; 
comparative study, ii 307 ff., 310 ff. ; 
n. Qualifications, ii 289; HL Term, ii 
289; IV. Succession, ii 290; no Vice- 
President, ii 290 ; executive powers tem- 
porarily vested in the Council of Min- 
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isters, ii 290; no provision for a tem- 
porary disability, ii 290 ; V. Privileges : 
irresponsibility, ii 290, 292 ; except in 
case of commission of high treason, ii 
290 ff., 353, 3S4, 355 ; inviolability, ii 291 ; 
comparative study, ii 311 ff.; comparison 
■with United States, ii 291 ff. ; is Grand 
Master of the Legion of Honor, ii 292 ; 
protection against insult and libel, ii 
292 ; compensation, ii 292. Powers and 
Duties of the Executive : I. Diplomatic, 
I. To make defensive war, ii 293 ; offen- 
sive war, with the consent of the legis- 
lature, ii 293 ; precedents, ii 293 ; by 
implication, President is commander of 
army and navy, ii 294: 2. To send and 
receive ambassadors, etc., ii 294 ; legis- 
lative control over the exercise thereof, 
ii 294; 3. To negotiate and conclude 
treaties, ii 294; most treaties require 
legislative ratification, ii 295 ; President 
must inform the legislature of his acts, 
ii 29s ; II. In Legislation, i. To call and 
adjourn the legislature, ii 295 ; 2. Pro- 
rogue, ii 295; 3. Dissolve the Deputy 
Chamber, ii 296; 4. To propose that 
the legislature go info national assem- 
bly, ii 296 ; 5. To initiate legislation, ii 
295 : 6. May require the legislature to 
reconsider a law, ii 297 ; 7. To promul- 
gate the laws, ii 297, 298; III. Powers 
in Civil Administration, 1. To execute 
the laws, ii 298 ; :.;. To appoint and 
dismiss all officials, ii 298; limitations 
and qualifications, ii 298 ; 3. To dispose 
of the army and navy to secure the ex- 
ecution of the laws, ii 298, 299 ; 4. To 
make necessary ordinances, ii 299 ; the 
possession of this power is doubtful, 
ii 299,300; comparative study, ii 318; 
IV. In Judicial Adrjinistration, i. May 
convene the Senate as a court, ii 300, 
352; 2. May pardon, not amnesty, ii 
301; V. Ministers, powers of the Presi- 
dent must be exercised through the 
ministry, and every act countersigned 
by a minister, ii 301 ; qualifications of 
ministers, ii 302; have seats in the 
Council of State, ii 303 ; have access to 
the legislature, ii 302 ; are heads of ex- 
ecutive departments, ii 302; joint and 
several political responsibility, ii 302; 
which is enforced by Deputy Chamber 
through dismissal, ii 302; this method 
works badly in practice, ii 316; indi- 
vidual criminal responsibility, ii 303; 
responsibility of ministers to Senate 
for crimes committed in exercise of 



their functions, ii 303, 353, 354 ; proce- 
dure on trial to be regulated by law, ii 
304 ; VI. President presides on great 
occasions of State, ii 305 ; criticism of 
the Presidency, ii 305, 306. The fudi- 
ciary, is purely statutory, ii 352; the 
Senate is a constitutional court, ii 352 ; 
I. Organization, ii 352; 2. Jurisdiction 
over the President and ministry, ii 352 ; 

3. Jurisdiction over " Attempts against 
the security of the State," ii 354, 363 ; 

4. Jurisdiction is exclusive only for trial 
of President, ii 355 ; comparative study, 
ii 360, 363, 364. 

Francis II (Emperor), i 3. 
Franco-German War (1870-71), i 119, 

131. 
Frankfort, absorption by Prussia, i n5. 
Frankfort Convention of 1848 (G.), i 58. 
Frederic I (P.), ii 266, 267, 268. 
Frederic II the Great (P.), i 239, ii 37. 
Frederic II (Emperor), i no, in. 
Frederic William IV (P.), referred to, i 

"3. "4- 

Freedom of speech and of debate in the 
legislature of the United States, ii 54; 
Great Britain, ii 71 ; German Empire, ii 
83; France, ii 100; general principles, 
ii 122. 

Freedom of speech and of the press (U.S.) , 
i 190. 

Fugitives from justice, regulation of re- 
turn of (U. S.), ii 158. 

Gambetta (F.), i 131, 132. 

Garland, Senator (U. S.), position in de- 
bate concerning power of Congress to 
regulate manner of counting the elec- 
toral vote, ii 229. 

Glasgow University, representation in 
House of Commons (E.), ii 66. 

Geographic unity. See Unity. 

General warrants (U. S.) , i 186. 

Germanic State, described by Caesar and 
Tacitus, i 245. 

German Empire, as a geographic unity, 
i 25 ; as an ethnologic unity, i 25 ; lacks 
natural boundaries, i 25 (see Teutonic 
Race) . Constitution, formation of, i 109- 
124 ; goes back to the Carolingian con- 
stitution, i 109 ; the Carolingian Empire 
the first political organization, i 109; 
Ostfranken, i 109 ; compact of Mersen 
completes its territorial basis, i 109; 
constitutional change wrought by dis- 
solution of the Empire, i 109, no; im- 
pulse toward federalization, i no; fed- 
eralization completed a.d. 911. i no, 
126 ; Otto the Great restores the Impe- 
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rial sovereignty, i no; the quarrel with 
the Church removes the theocratic foun- 
dation of the Empire, i no; Frederic 
II. recognizes the federal status, i no, 
III ; the imperium merely titular, i in ; 
Maximilian I. tries to check particular- 
ism, i in; the Landfrieden, i in; 
Reichskammergericht, i 112; Reichs- 
hofrath, i 112 ; Charles V. tries to restore 
the imperium, i 112; Peace of West- 
phalia, i 112; its constitutional features, 
1112; Napoleon destroys the Empire, i 
113; the Confederation of the Rhine, 
i 113; the Congress of Vienna, i 113; 
the confederatizing process complete, 
i 113 ; Revolution of 1848, i 113 ; its les- 
son, i 113 ; Prussia must unite Germany, 
i 113 ; Prussia becomes the nucleus of 
the national popular state, i 114; pro- 
poses a. national assembly, i 114; the 
Diet unfi-iendly, i 115; the Diet orders 
mobilization of armies of confederated 
princes, ins; *he people support Prus- 
sia, i 115; Prussia demands demobili- 
zation and the summoning of a German 
Parliament, i 115; issues a manifesto 
to Germany, i 116, 121; the founding 
of the North German Confederation, 
i 116-118, 120 ; not joined by the States 
south of the Main, i 118 ; the ZoUverein, 
i 119; the Franco-German War, i 119; 
admission of the South-German States 
to the Union, i 119, 120; formal re- 
vision of the Constitution, i 120 ; or- 
ganization of the State under the North 
German Union and the German Em- 
pire, i 120-124 ; the people the sovereign, 
i 123, 124 ; little advantage in destroying 
the old forms, i 134; organization of 
the State in the Constitution, i 155-167 ; 
amendments of Constitution are by leg- 
islation, i 15s ; exceptions, i 155 ; ex- 
traordinary majority of Federal Council 
necessary, i 156; the Imperial legislature, 
i 155, 156 ; course of legislation, i 155, 
156; limitations on general course of 
legislation in constitution-making, i 156- 
158; organization of the legislature, i 
156 ; specific rights of the various states, 
i 157, 158, 160, 163, 253, ii 87, 88, 169, 
170. 173. 175. 178, 282, 283, 285, z86 ; par- 
ticularistic interpretation of this clause 
of the Constitution, i 159-161 1 means 
whereby the privileged State consents 
to a change affecting its specific right, 
i 163 ; criticism of the organization of 
the State in the Constitution, i 163-167; 
(l) lack of correspondence of the State 



back of the Constitution and the State 
as organized in the Constitution, i 163, 
164 ; (2) the State as organized in the 
Constitution is not wholly sovereign, 
i 164, 165 ; (3) confusion of State with 
government, i 165-167; guaranty of 
individual liberty, i 178, 179, 253-262; 

A, immunities against the general gov- 
ernment : no express exemption, i 253 ; 
implied are as to : (i) period of mil- 
itary service, i 253; (2) subjects of 
taxation, i 253; manner of taxation, i 
254; (3) freedom of conscience, i 254; 
no constitutional judiciary to protect 
this domain, i 254, ii 347; the legisla- 
ture its creator and protector, i 254; 
no constitutional civil liberty in Alsace- 
Lorraine ; B. immunities against the 
Commonwealths, i 259; (1) a common 
citizenship, not an Imperial citizenship, 
i 255 ff, ; (2) Intercommonwealth com- 
merce, i 256; (3) matters subject to the 
exclusive jurisdiction of the Imperial 
government : customs, army, navy, for- 
eign merchant marine, i 257 ; every de- 
partment of the Imperial government 
may be appealed to, to defend these 
immunities, i 258 ; appeal to the Federal 
Council, i 258 ff., ii 282; C. suspension 
of civil liberty, i 259 ; Emperor au- 
thorized to declare the state of siege, 
i 260 ff., ii 286; regulated by law, i 
260 a. ; characterization of the govern- 
ment, ii 27-32 ; compared with the gov- 
ernment of the U. S., i 29. Organization 
of the Legislature, a. General princi- 
ples : bicameral system with parity 01 
power in the two houses, ii 77; objec- 
tions to this statement, ii 77; period 
of the mandate in each house, ii 78; 
2. Sources from which the legislature 
proceeds ; A. Diet : qualifications, ii 78 ; 
disqualifications, ii 79 ; B. Federal 
Council; appointment by Common/' 
wealth governments, 1179, ni; 3. Prin- 
ciples of representation ; A. Diet : is 
statutory, ii 79; uninstructed, ii 80, 180: 

B. Federal Council, ii 80, 114; consti- 
tutional, iiSo; has an historical justifi- 
cation, ii 80; is instructed, ii 81, 116; 
vote by Commonwealths, ii 81 ; 4. Qual- 
ifications for membership : no constitu- 
tional provision, iiSi; A. Diet: statu- 
tory (Imperial) provisions, constitu- 
tional disqualifications, ii 81 ; statutory 
disqualifications, ii 82; B. Federal 
Coimcil, qualifications left to the Com- 
monwealths, ii 81 ; constitutional dis- 
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qualifications, ii 82; 5. Rights and 
privileges of members : A. Diet : (a) Ex- 
emption from trial or arrest, ii 82, I2i ; 
(b) Freedom of speech, ii 83 ; (c) Free- 
dom from insult, ii 83, 122 ; compensa- 
tion forbidden, ii 119 ; B. Federal Coun- 
cil, (a) Freedom from insult, ii 83, 122 ; 
{b) Extra-territoriality, ii 83 ; (c) Right 
to appear in the Diet, ii 83 ; 6. Assem- 
bly, adjournment, etc., ii 84, 123 ; 
Emperor calls, adjourns, and prorogues 
both houses, and dissolves the Diet, 
ii 84, 278 ; constitutional limitations 
upon power of calling, ii 84, 278 ; of ad- 
journing, ii 85, 278 ; of dissolving, ii 85, 
278 ; the Federal Council may cause its 
own assembly, ii 85, 278 ; 7. Principle 
of the Quorum, ii 85, 124 ff. ; 8. Internal 
Organization : A. Diet, to determine 
election of its members, ii 85 ; choose 
its officers, ii 85 ; frame its own rules, 
ii 86; go into secret session, ii 86; 
commit outsider for contempt, ii 86; 
B, Federal Council, to pass on the cre- 
dentials of its members, ii 349; is pre- 
sided over by Chancellor, ii 86 ; organi- 
zation of committees, ii 87, 278 ; residuary 
powers, ii 88 ; 9. Mode of legislation ; 
(i) Initiation: A. Federal Council, ii 
88; B. Diet, ii 89; theory that Empe- 
ror may refuse to present resolutions of 
Federal Council to Diet, ii 90; (2) Pas- 
sage of law, ii 90 ; Prussian veto over 
certain subjects, ii 91, 279; Prussian 
preponderance in case of a tie vote, 
ii 91, 279; sanction of the law, ii 91; 
(3) Promulgation, ii 92, 279 ff. ; publi- 
cation, ii 93, 279 ff. Powers of the Leg- 
islature : I. Foreign Relations, ii 168 ; 
power to ratify treaties concerning 
matters subject to legislation, ii 168, 
276 ; treaty-making powers of Common- 
wealths, ii 168 ; 2. Foreign Commerce, 
ii 169; power is concurrent in the 
Imperial and Commonwealth govern- 
ments, ii 169; exceptions in favor of 
Bavaria and Wiirtemberg, ii 169 ; 3. In- 
ternal Commerce, ii 169 ff. ; (a) between 
Commonwealths, ii 169; is concurrent, 
ii 169; {h) within Commonwealths, ii 
170 ; exemptions of Bavaria and Wiir- 
temberg, ii 170; is concurrent in case 
of railway, ii 170; is exclusive in case 
of postal and telegraph system, ii 171 ; 
(■:) power to restore roads and water- 
ways and build railroads, ii 171, 283; 
is concurrent, ii 171 ; (rf) power to reg- 
ulate system of weights and measures. 



is concurrent, ii 171 ; 4. Monetary Sys- 
tem, ii 171 ff. ; power thereover is con- 
current, ii 172; 5. In respect to crime, 
ii 172 7 history of the provision, ii 172 ; 
exemption of Bavaria, ii 173 ; power is 
concurrent, ii 173; 6. Citizenship, ii 
173 ff. ; power is concurrent, ii 174; 

7. Medical and Veterinary Practice, 
ii 174; power is concurrent, ii 174; 

8. Revenue and Expenditure, ii 174 ff. ; 
exclusive power of the imperial legis- 
lature to regulate customs and excise 
upon specified articles, ii 174 ; exemp- 
tion in favor of Bavaria, Wiirtemberg, 
and Baden, ii 175; requisitions upon 
the Commonwealths, ii 175; military 
dues, ii 175 ; annual appropriations, ii 
176; army appropriations, ii, 276; 9, 
Army and Navy, ii 176 ff.; compul- 

, sory military service, ii 176; extent of 
legislative power, ii 177 ; is exclusive, 
ii 178; Commonwealth exemptions, ii 
178; 10. Administrative measures, ii 
178 ff. ; Laband's division of the ordi- 
nance power, ii 178 ; 11. Imperial Ter- 
ritory not under the Federal System, ii 
180; power is exclusive, ii 180; captures 
in war, ii 180; 12. Representation, ii 180; 
13. Constitutional conflicts within Com- 
monwealths, ii 181 ; to create and regu- 
late the judicial organization, ii 347, 
362 ff. ; comparison with the legislature 
of the United States, ii 182. Organiza- 
tion of the' Executive : I. Tenure, the 
imperium is an office, i 264 ; belongs to 
the King of Prussia, i 264: who can be 
deprived thereof only by his own con- 
sent or by revolution, i 265 ; compara- 
tive study, ii 307; II. Law of Succes- 
sion, is law of succession to Prussian 
crown, ii 265, 268 ; Prussian royal house 
law, ii 266; pactum confraternitatis of 
1457, ii 266; requires satisfaction by 
Prussian legislature, ii 267 ; possible ef- 
fect of changes in Prussian succession 
law, ii 267; rule of immediate succes- 
sion, ii 267 ; oath necessary, ii 268 ; ef- 
fect of omission of oath, ii 268 ; abdi- 
cation, ii 268 ; comparison with English 
law of succession, ii 310; III. Regency, 
provisions of Prussian Constitution for 
assumption of regency by adult agnate 
nearest to the Crown, or by the min- 
istry, ii 269; majority of King and of 
Regent, ii 269 ; establishment of regency 
in case of minority, ii 270; where King 
is permanently incapacitated, ii 270, 312; 
the legislature the judge of the neces- 
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sity, ii 270 ; death of the King or Crown 
Prince without male issue, leaving a 
pregnant widow, ii 271 ; where the min- 
istry takes the initiative, ii 272 ; oath of 
Regent, ii 273; termination of the re- 
gency, ii 273 ; privileges of the Regent, 
ii 274; the Prussian Regent is Imperial 
Regent, ii 274 ; representation of the Em- 
peror, ii 27s ; IV. Privileges of the Empe- 
ror, ii 27s ; comparative study, ii 311 ff. ; 
Powers of the Executive : I. Diplomatic, 
ii 276 ; limitations on the treaty-making 
power, ii 276; limitation on the power 
of declaring offensive war, ii 276, 277 ; 
II. In Legislation, in calling, adjourn- 
ing, proroguing, and dissolving the leg- 
islature, ii 278; in the appointment of 
committees of the Federal Council, ii 
278 ; no power of initiation or veto, ii 
278 : actual power over legislation as 
King of Prussia, ii 279 ; furnishes laws 
with formula of command and publishes 
them, ii 279 ff. ; III. In Civil Adminis- 
tration, supervises the execution of the 
laws by the Commonwealth govern- 
ments, ii 281; administers laws in rela- 
tion to, I. the collection of taxes, ii 282 ; 
exemptions of certain Commonwealths, 
ii 282; 2. postal and telegraphic sys- 
tem, ii 282; exemptions, ii 283; 3. fix- 
ing railroad tariff in time of distress, 
ii 283 ; exemption of Bavaria, ii 283 ; 
4. government of Alsace-Lorraine, ii 
283 ; appoints and dismisses all officers, 
ii 284; tenure of judicial officers, ii 284, 
362; IV. Military Powers, ii 284 ft.; 
I. the Emperor is commander of the 
Army, ii 285; appointment of officers, 
ii 285 ; Commonwealth exemption, ii 
285 ; 2. of the Navy, ii 281 ; 3. may es- 
tablish fortifications, ii 286; 4. declare 
the state of siege, ii 286; V. The Im- 
perial Chancellor must countersign all 
civil official acts, and thereby assumes 
the. responsibility therefor, ii 284, 286, 
287 ; is not responsible to the legisla- 
ture, ii 287 ; may be represented, ii 287 ; 
executes compulsion upon a Common- 
vrealth on vote of the Bundesrath, ii 351. 
Constitution of the Judiciary: the Bun- 
desrath the only constitutional court, ii 
347 ; Jurisdiction : i. To settle political 
conflicts between Commonwealths, ii 
347; 2. Within Commonwealths by 
friendly intermediation, ii 349 ; 3. May 
intercede with a Commonwealth which 
denies or delays justice, ii 350 ; implied 
power of supervising the administration 



of justice, ii 351; 4. Shall determine 
when a Commonwealth fails in its du- 
ties to the Empire, ii 357 ; comparative 
study, ii 359, 362, 364. 

Germany, police power attains its highest 
development there, i 215. 

Gneist, Professor, on the Cabinet (E.), 
ii 210. 

God's will interpreted by the State, i 75. 

"Good behavior" (U.S.), term defined, 
ii 323- 

Governor of Commonweahh (U. S.), stat- 
utory powers and duties in Presidential 
elections, ii 222, 233. 

Government, Popular, in the Universal 
Empire, i 36, and National State, i 37 ; 
government confounded with State, i 
57, 68; explanation thereof, i 68; gov- 
ernment and liberty the ultimate end of 
the State, i 86; its establishment the 
first step out of barbarism, i 86; its 
sphere modified in attaining the end of 
the State, i 87; government and liberty 
the means of the modern State, i 87; 
government neither intrudes nor per- 
mits intrusion upon the domain of in- 
dividual liberty, i 114; the Constitution 
of Government, vol. II ; Forms, see 
Forms of Government, ante. 

Grand Jury, indictment by (U. S.), i 187. 

Gray, Mr. Justice (U. S.), opinion in Elks 
V. Wilkins, i 222 ff. 

Great Britain. (See England, British 
Isles.) Constitution, regarded as the 
historical one, i 91 ; how distinguished 
from others, i 91, 97; dates back to 
1832, i 91, 96; three great revolutions 
since 1066, i 92; Magna Charta, i 92; 
the absolute monarchy, i 93; the Revo- 
lution, 1640-1688, i 94 ; the Reform Bill, 
i 95 ; the House of Commons the polit- 
ical organization of the state, i 95, 139, 
ii 131 ; the House of Lords a govern- 
mental organ, i 95, 96; the House of 
Commons the perpetual Constitutional 
Convention, i 96, 138 ; when acting in 
that capacity may overcome the resist- 
ance of King and Lords, i 97 ; little ad- 
vantage in destroying old forms, i 134 ; 
organization of the state in the Consti- 
tution, i i38-r4i ; difficulty of the sub- 
ject from the dual character of the 
House of Commons, i 138, 139, 140; 
correspondence of organization of the 
State back of and within the Constitu- 
tion, i 139, 140; advantages and disad- 
vantages thereof, i 139, 140: guaranties 
of individual liberty, i 182, 183 ; civil 
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liberty is statutory, and corresponds in 
extent with that of United States, Ger- 
many, and France, i 262 ; was constitu- 
tional in thirteenth century, 1 262 ; char- 
acterization of the government, ii 32-37 ; 
is despotic in theory, ii 32. Organiza- 
tion of the Legislature : I. General prin- 
ciples, bicameral system with parity of 
powers, ii 59 ; 2. Sources from which the 
legislature proceeds, li 59 ff. ; A. Com- 
mons : qualifications of electors gener- 
ally, ii 59; in English counties, ii 60; in 
Scotch counties, ii 60 ; in Irish counties, 
ii 60 ; qualifications of non-owners of an 
estate or interest in realty, ii 61 ; dis- 
qualifications of electors, ii 62; criti- 
cism of this system, ii 62; B. Lords, ii 
63, III ; {a) inheritance, English peers, 
ii 63; (i) election, Scotch peers, ii 63; 
Irish peers, ii 63 ; («) appointment to a 
peerage of Great Britain, or to an ex- 
tinct Irish peerage, ii 64 ; Lords of Ap- 
peal in Ordinary, ii 64 ; {d) ecclesiastical 
office, ii 64 ; credentials of members of 
Commons House passed on by Queen's 
Bench Division, ii 65, 114; of members 
of House of Lords by the house itself, 
except in case of an old peerage, ii 65 ; 
3. Principle of representation, ii 65 ff. ; 
A. Commons: original principle, ii 65; 
principle since 1832, ii 65 ; principle of 
the Act of 1885, ii 66 ; modifications and 
exceptions, n 66 ; representation is un- 
instructed, ii 67; resignation of mem- 
bers, 1167; B. Lords, 1167, lis; number 
of the peers of Great Britain only is un- 
limited, ii 67 ff. ; are uninstructed, ii 
63 ; resignation, ii 68 ; 4. Qualifications 
of members : A. Commons, ii 69 ; dis- 
qualifications, ii 69 : B. Lords, ii 70 ; 
5. Rights and privileges of members: 
A. Commons, (a) immunity from ar- 
rest, ii 70, 121 ; iji) privilege of freedom 
of speech and debate, ii 71 ; B. Lords, 

(a) immunity from arrest, ii 71, 121; 

(b) privilege of fi-eedom of speech and 
debate, ii 71 ; (c) privilege of access 
to the throne, ii 72; 6. Summons, ad- 
journment, prorogation, and dissolution, 
ii 72 ff., 123, 202 ; by the crown acting 
under the advice of the Prime Minis- 
ter, ii 72; statutory triennial meetings, 
1172; self-adjournment by each house, 
ii 72; dissolution by limitation, ii 73; 
and by the ministry, ii 73, 213 ; 7. Quo- 
rum fixed by rules of each house, ii 
73. 125, 215; 8. Internal organization: 
A. Commons, elects their speaker, ii 74; 



B. Lords, Lord Chancellor is the cus- 
tomary speaker, ii 74 ; C. both houses, 
each makes its own rules of procedure 
and discipline, ii 74; may commit an 
outsider for contempt, ii 74 ; 9. Mode of 
legislation: i^A) initiation : (a) of a pub- 
lic non-money bill in either house, ii 75 ; 
exceptions, ii 75 ; {t) of a money bill in 
the House of Commons only, ii 75, 128 ; 
{c) of a private bill in House of Com- 
mons, ii 76 ; (5) passage, ii 76 ; money 
bills are not subject to modification, ii 
76; C. formal approval by the Crown, ii 
76 ; Powers of the Legislature^ ii 131 ff. ; 
may legislate upon any subject, ii 131. 
Organization of the Executive, The 
Crown : I. Tenure, ii 185 ; is constitu- 
tional, ii 186 ; comparative study, ii 
307 ff. ; II. Law of succession, ii 186 ff. ; 
is house-law, ii 187 ; lineal primogenial 
descent with full right of representation, 
ii 187; law of marriage, ii 188; com- 
parison with German law of succession, 
11310; III. Qualifications of the wearer, 
ii 189 ; effect of marriage to a Paptist, 
ii 190; IV. Regency, ii 190 ff. ; Crown 
may constitute one, ii 190 ff., 312; case 
of death of King without issue, leaving 
a pregnant widow, ii 191 ; absence of the 
wearer of the Crown, ii 192 ; V. Chan 
acter and privileges, ii 192 ff. ; (a) ex- 
emption from accountability, ii 192; 
criticism thereof, ii 193 ; {h) exemp- 
tion from operation of prescription and 
statutory limitation, ii 194; limitation of 
the assertion of property rights, ii 194 ; 
{c) immaculateness, ii 194; compara- 
tive study, ii 311 ff. ; doubtful whether 
these privileges are enjoyed by the 
Regent, ii 194; VI. Duties, ii 196 ff. ; 
expressed in coronation oath, ii 196; 
exist before coronation, ii 196; power 
of courts. Parliament, and House of 
Commons to interpret the royal duty, 
ii 197 ; VII. Powers of the Executive, ii 
198 if. ; dual character of the Crown as 
executive and general residuary govern- 
ment, ii 198 ; definition of its powers as 
general residuary government, ii 199; 
comparative study, ii 317 if.; compre- 
hends legislative, ordinance, judicial, ii 
199 ; and executive power, ii 200; which 
are constitutional, ii 200 ; i.e. protected 
by the absolute veto power, ii 200 ff. 
classification of these powers, ii 201 
I. entire control of foreign affairs, ii 202 
limitation in case the Crown come to a 
person not a native, ii 202 ; these powers 
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are constitutional, ii 202; 2. legislation, 
ii 202; veto power of the Crown, ii 203; 
3. military power of the Crown, ii 203; 
includes sole command of the army and 
navy, ii 203 ; power to proclaim martial 
law in the British state, ii 204 ; is constitu- 
tional, ii 205; 4. in civil administration, 
ii 205 ff. ; includes power of appoint- 
ment and removal, ii 205; limitations 
thereon, ii 205 ; the Crown the source of 
all honor and dignity, ii 206 ; possesses 
limited power to grant private corporate 
franchises, ii 207 ; the regulation of pub- 
lic markets and coining of money, ii 207; 
these powers are constitutional, ii 207 ; 

5. over the Established Church, ii 207 ; 
(a) to appoint the chief dignitaries, ii 
207: {b') over the meeting and pro- 
ceedings of convocation and diocesan 
synods, ii 207 ; are statutory, ii 207 ff. ; 

6. judicial powers, ii 208 ff. ; vested in a 
committee of the Privy Council, ii 208 ; 
power of pardon, commutation, and re- 
mission of fines and forfeitures, ii 208 ff. ; 
VIII. Organs through which the Crown 
acts, ii 209 ff. ; the council and the cabi- 
net, ii 209 ; definitions of the cabinet, ii 
209 ff. ; I. history of the council and the 
cabinet, ii 210 ff. ; ^. composition of the 
cabinet, ii 213 ; 3. powers of the cabinet, 
ii 213 ff. ; tenure, ii 214 ; responsibility 
to the newly elected House of Commons, 
ii 214 ; is the immediate representative 
of the state, ii 215. Constitutional Ju- 
diciary, ii 338 ff. ; test to distinguish a 
constitutional from a statutory court, ii 
338 ; application thereof to the English 
judiciary, ii 338, 346. I. The Judicial 
Committee of the Privy Council : i. Ten- 
ure, ii 339; organization, ii 339; iden- 
tity of its personnel with that of the 
House of Lords organized as an Ap- 
pellate Court, ii 339, 342; 2. Jurisdic- 
tion, (a) appellate, ii 340 ; (b) original, 
ii 340 ; (c) residuary judicial powers, ii 
340. II. The House of Lords as a Ju- 
dicial Body; identity of its personnel 
as an appellate court with that of the 
Judicial Committee of the Privy Coun- 
cil, ii 339, 341 ; i. Organization, ii 341 ; 

2. Procedure as a criminal court for the 
trial of peers, ii 342 ; jurisdiction, ii 343 ; 
Court of the Lord High Steward, ii 343 ; 

3. Procedure as a court of impeah- 
ment, ii 343 ; 4- Procedure as highest 
court of appeals, ii 344; jurisdiction, n 
355 ; comparative study, ii 356, 363, 

364- 



Greece, ethnology of its population, i 24; 
police power in, i 214. 

Greeks, their power of political organiza- 
tion, i 4 ; ethnology, i 15 ; national polid- 
cal character, i 31 ; effect of the latter on 
political history, i 31, 32 ; lack of political 
consciousness, i 32 ; political organiza- 
tion by foreigners necessary, i 33. 

Grfevy, President (F.), ii 26. 

Guelphs (E.) , why they continue to hold 
the kingship, ii 309. 

Habeas Corpus, i 187 ; suspended (i85i), 
i 247 ; doctrine of Milligan Case, i 248 
ff. ; suspended by both President and 
Congress, ii 156. 

Hamburg, i 116; specific rights under the 
Constitution, i 162. 

Hamilton, discovers defect in Articles of 
Confederation, i loi ; makes use of the 
Annapolis Convention to cure the de- 
fect, i 103; his proposition to call a 
convention to consider the situation of 
the United States, i 103; secures its 
passage by the Congress, i 104. 

Hanel, views on the exemption of Olden- 
burg, i 162. 

Hanover,! 116; absorption by Prussia,! 
116. 

Hegel's doctrine of the end of the state, 
i 84 ; examined, i 85. 

Hempholme Manor, Stewardship of, in- 
compatible with membership of House 
of Commons, ii 67. 

Hereditary government, ii 9; classifica- 
tion, ii 9, 10 ; modification of this classi- 
fication, ii 10; primogeniture in the 
male line the most successful principle, 
ii 10; tendency of modern politics to 
depart from, ii 37. 

Hereditary tenure of the Executive. See 
Executive. 

Hesse, a party to the pactum confraterni^ 
tatis 1457, (P.), ii 266. 

Hesse-Darmstadt, joins the North Ger- 
man Union, i 116. 

Hesse, Electoral, is absorbed by Prussia, 
i 116. 

Hesse, south of the Main, does not join 
the North German Union, i 118; enters 
the Union, i 119: in the Bundesrath, i 

156- 
High Commission, Court of (E.). See 

Court of High Commission. 
" High Seas " (U. S.), defined, ii 133. 
Hildebrand, i 63. 
Historical Constitution, i 91. 
Historical theory of the orisin of the 

State, i 59 ; not opposed to the doctrine 
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of the divine origin, i 62; not easily 
reconciled with the social compact the- 
ory, i 62 ; human nature its basis, i 63. 

Hoar, Senator (U. S.), holds that the re- 
jected electoral vote of a Commonwealth 
must be deducted from the whole num- 
ber of electoral votes in calculating the 
majority necessary for a choice of Presi- 
dent and Vice-President, ii 234, 236 ; 
admits defects of the statute regulating 
the manner of counting the electoral 
vote, ii 237. 

Hohenzollerns (G.), why they continue to 
hold the Imperial office, ii 309. 

Holstein, i 113. 

House-law, term defined, ii 187; of the 
Crown of Great Britain, ii 187. 

Humanity, the principle of the unity of 
the state, i 56. 

Hungarian, ethnology, i 17. 

Hurtado v. California, doctrine of, i 212. 

Iberian peninsula, i 6; ethnology of its 
population, i 13 ; political divisions, i 22. 

Idea of the state. Part I, Bk. II, Cap. I, 
i 49-58. 

Idiocracy, so-called, i 75. 

Ihering, Von, i 35. 

Immediate government, ii i ; must be un- 
limited, ii I ; and despotic in theory, ii 
2; may be monarchic, aristocratic, or 
democratic, ii 2 ; seldom actually oc- 
curs, ii 2. 

Immigration, restriction of, i 43. 

Immunity defined, i 185; in the Consti- 
tution of the United States, i 185 ff.; 
may be attacked from two sides, i 205. 

" Impair" (U. S.), term defined, i 235. 

Impeachment of President (U. S.), Effect 
of resignation upon threatened im- 
peachment, ii 247 (see Senate (U. S.) 
Judicial Powers). 

Impeachment (E.), has fallen into desue- 
tude, ii 344, 357. 

Independence, Declaration of (U. S.), its 
nature, i 100. 

Indian (American) , i 19, 29 ; cannot be- 
come a citizen except by way of natu- 
ralization, i 223 ; tribes, intercourse with, 
i 232. 

Indictment by Grand jury (U. S.), i 187. 

Individual liberty. See Liberty, indi- 
vidual. 

Initiation of legislation by the Executive 
(U. S.), ii 254; rendered nugatory by 
the absence of executive organs in Con- 
gress, ii 254; (E.), ii 203; (G.), does 
not exist, ii 278 ; power of the Emperor 
as Prussian King; ii 279 ; (F.), ii 296 ff. 



Insanity, a temporary qualification for 
holding royal office (E.), ii 189. 

Insolvency laws (U. S.), ii 146. 

Instruction of members of the Legisla- 
ture (U. S.), ii 50; (E.), ii 67; (G.), 
ii 8i, 180; (F.), ii 98; general princi- 
ples, ii 116. 

Insult of members of legislature (G.), ii 
83, 122. 

Interior, Secretary of (U. S.), when he 
shall act as President, ii 240. 

International law, regarded by some pub- 
licists as the postulates of a world-con- 
sciousness, i 54; the state the inter- 
preter of, i 54. 

Interpretation of Constitution and law by 
the President (U. S.), ii 258 ; Jacksonian 
doctrine, ii 258. 

Interregnum (E.), ii 189, 196; (U. S.), ii 
237- 

Interstate Commerce. See Commerce. 

Ireland, proposed Gladstonian " statutory 
Parhament," so-called, i 140. 

Iron gate, i 10. 

Italian peninsula, 17; as a geographic 
unity, i 7 ; ethnology of the Italian, i 14 ; 
ethnologic unity of the inhabitants of, 
i IS ; as a political division, i 23 ; why 
a national state not formed earlier, i 23. 
(See Latin Race.) 

Jackson, President (U. S.), his doctrine 
of ultimate interpretation of the Consti- 
tution liy each department for itself, ii 
258. 

Jacobinism, defined, i 128 ; introduces the 
plebiscite into France, i 128. 

Jade (G.), an imperial harbor, ii 177. 

Jellinek, understands difference between 
State and government, i 57. 

Judicial office (U. S.), race, color, etc., 
not a disqualification for holdmg, ii 
217 ff. ; argument for election as origin 
of the tenure, ii 322 ; tenure, ii 322, 362 ; 
term, ii 323; tenure (G.), ii 284, 362; 
(F.), 11298, 363; (E.), 11363. 

Judiciary, Constitution of. Part II.Bk. Ill, 
Division IV, ii 320 ff. (for the judiciary 
of the various countries, see Judiciary 
(E.), (F.), (G.), (U. S.); comparative 
study, ii 356 ff. : I. Judicial power of the 
Upper House of the legislature, ii 356 ff. ; 
II. Constitutional position of the judici- 
ary over against the other departments 
of government, ii 361 ff.; reason for the 
pre-eminent position of the American 
judiciary, ii 365. 

Judiciary (E.), is statutory, with the ex- 
ception of the House of Lords and the 
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Judicial Committee of the Privy Coun- 
cil, ii 338. 

Judiciary (F.), is mainly statutory, ii 352; 
the Senate is a constitutional court, ii 
352; I. Organization, ii 352; 2. Juris- 
diction over the President and ministry, 
ii 352; 3. Jurisdiction over "Attempts 
against the security of the State," ii 354, 
363; 4. Is exclusive only for trial of 
President, ii 355 ; comparative study, ii 
360, 363, 364. 

Judiciary (G.), the creature of the legis- 
lature, i 180, ii 347 ; the Bundesrath the 
only constitutional court, ii 347 ; Juris- 
diction ; i. To settle political conflicts 
between Commonwealths, ii 347 ; 2. 
Within Commonwealths by friendly in- 
termediation, ii 349; 3. May intercede 
■with a Commonwealth which denies or 
delays justice, ii 350 ; implied power of 
supervising the administration of jus- 
tice, ii 351 ; 4. Shall determine when a 
Commonwealth fails in its duties to the 
Empire, ii 357. 
Judiciary (U. S.), Commonwealth, when 
their interpretation of local law is final, 
ii 328. Federal, the guardian of indi- 
vidual liberty, i 178, 179; limitation of 
its jurisdiction, i 186; may revise the 
■domain of the police power as fixed 
by the Commonwealths, i 216 ff. ; es- 
sential qualities of its personnel, i 217; 
v/ith exception of the Supreme Court 
is subject to Congress, ii 156, 321 ; of- 
fice may not be abolished during good 
behavior of incumbent, ii 157, 362 ; not 
equally independent with other depart- 
ments, ii 321, 361 ff.; tenure, ii 322; 
-term, ii 323 ; impeachment, ii 323, 362; 
salary, ii 324; jurisdiction is based 
upon : I. Subject-matter of the contro- 
versy, ii 325; 2. Character of parties to 
-the suit, ii 325 ; reason for conferring 
these powers, ii 326; circumstances 
under which the judicial interpretation 
■of the Constitution is ultimate, ii 326 ff. ; 
-when jurisdiction is based upon the 
character of parties to the suit the ju- 
diciary claim no right of independent 
interpretation of the law, ii 328 ; linii- 
-tations on judicial procedure, i 186 ff., 
ii 330; imposed by XI Amendment, 
i 240 ff., ii 330 ff.; statutory courts in 
ihe territories, ii 33^ \ comparison with 
judiciary of other governments, ii 357 ff., 
361 ff. ; reason for its pre-eminent posi- 
-tion ii 36s ; The Senate as a Court of 
Impeachment (see Senate U. S. judicial 



powers). Supreme Court, created by 
the Constitution, ii 157, 320 ; but not the 
judgeships thereof, ii 157 ; Congress reg- 
ulates appeals and removal of causes, 
ii 158, 331 ; depends upon the will of 
the legislature, ii 321 ; original jurisdic- 
tion, ii 328 : appellate jurisdiction, ii 329. 

Julius Caesar, i 105 ; description of the 
Germanic State, i 245. 

Jury, Grand (U. S.), i 187. 

Jury, Petit, i 187, 188 ; trial by, in civil 
actions, i 200 ; exclusion from service on 
account of race, color, etc., prohibited, 
i 217. 

Jiis sanguinis, i 223. 

Jus soli, i 223. 

Kentucky resolutions (U. S.), i 190. 

Kiel (G.), imperial harbor, ii 171. 

King, mediaeval, contrasted with mediae- 
val Emperor, i 109. 

King (E.), may be overcome by the 
House of Commons when acting as 
constitutional convention, i 97. 

King (P.). See Prussia, King of. 

Kingship, in the theocracy, i 65 ; despot- 
ism, i 66 ; popular state, i 66. 

Laboulaye, interpretation of the power 
of the President to wage defensive war 
(F.), ii293. 

Laband (G.), understands difference be- 
tween State and government, i 57 ; view 
of Austro-Prussian War of 1866, i 122; 
view of the Commonwealth rights, i 160 ; 
on the extra-territoriality of members of 
the Federal Council, ii 83 ; on the power 
of the legislature to hold secret sittings, 
ii 86 ; theory that the Emperor may re- 
fuse to transmit the resolutions of the 
Federal Council to the Diet, ii 90 ; main- 
tains that the Federal Council alone is 
the legislature, ii 91; division of the or- 
dinance power, ii 178, 179 ; theory con- 
cerning the power of the Emperor to 
promulgate laws, ii 280, 281 ; opinion 
concerning the oath of the Prussian 
King, ii 268; holds that Prussian Re- 
gent is if so jure Imperial Regent, ii 274. 

Land, title to, is derived from the State, 

147- 
Landfrieden (G.), 149S, i m. 
Landsturm (G.), ii 177. 
Land-tax (U. S.), a direct tax, i 199. 
Landwehr (G.), ii 176. 
Lapps, effect of their presence in the 

Scandinavian Peninsula, i 24. 
Latin Race, its political genius, i 35, 36 ; 

universal empire, its work, i 35 (see 

Italian Peninsula). 
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Law, in opposition to fact — the result 
thereof, i 164. 

Law, private, regulation of, in Germany 
by Imperial legislation, ii 172; history 
of private law in Germany, ii 182 ff. ; 
unity thereof in U. S., ii 182. 

Lawyers (U. S.), influence in the political 
system, ii 365, 366. 

League of the south (F.), 1870, i 132. 

" Le niort saisit le vif," a principle of 
succession, ii 189 ; in the constitutional 
law of Great Britain, ii 189. 

Lebon (F.), on the subjects which the 
National Assembly may consider, i 169; 
holds that the legislative session con- 
tinues during the session of the National 
Assembly, i 171 ; on the promulgation 
of laws by the President, ii 297, 298 ; de- 
fines " crime," ii 303 ; on the power of 
the Senate, as a court to try ministers, 
ii 304. 

Legislature, Constitution of. Part II, Bk. 
Ill, Division II, ii 41-185 (see France, 
German Empire, Great Britain, and 
United States, passim, for the consti- 
tution of the legislature of these coun- 
tries) ; general principles of legislative 
organization, ii 106 ff. ; i. Bicameral 
system with substantial parity of powers, 
ii 106 ; cause for the adoption of this 
system, ii 106; occasion, ii 108; differ- 
ence in term of mandate of the two 
houses, ii 108 ; larger powers of lower 
house in financial legislation, ii 109 ; oc- 
casion therefor, ii 109; incongruity of the 
principle at present, ii 109 ; 2. Sources 
from which the legislature proceeds, 
ii no; general principles in mode of 
electing lower house, ii no; of choos- 
ing upper house, ii in; determination 
of disputed elections, ii 114; 3. Prin- 
ciples of representation : population is 
principle of the lower house, ii 114; 
representation of local governmental 
organization is principle of the upper 
house, ii 114; criticism of this principle, 
ii 115 ; the principle of uninstructed rep- 
resentation, ii 116; 4. Qualifications and 
disqualifications of members, ii 117; 
presence of officials in the legislature, 
ii 117; of the heads of executive de- 
partments, ii 118 ; does not necessarily 
lead to parliamentary government, ii 
119 ; 5. Rights and privileges of mem- 
bers, ii 119; right to a salary, ii 119 ; ex- 
pediency thereof, ii 120; freedom from 
arrest, ii 121 ; liberty of speech and 
debate, ii 122; against insult, ii 122; 



6. Power over assembly, adjournment, 
prorogation and dissolution, ii 123 ff. ; 

7. Principle of the Quorum, ii 124 ff. ; 
general principle, ii 124; exception in 
the case of Parliament (E.) and the Fed- 
eral Council (G.),ii 125; reasons there- 
for, ii 125 ff. ; 8. The principles of internal 
organization and procedure, ii 126 ff. ; 
limitations on the principle of self-or- 
ganization, ii 126 ; 9. Mode of legislation, 
ii 127 ff. ; initiation of financial legisla- 
tion, ii 127; reason for confining finan- 
cial legislation to the House of Com- 
mons in the English legislature, ii 128 ; 
relics of confederatism in the German 
system, ii 128 ; the French principle that 
a majority of the house must vote for a 
proposition in order to pass it, ii 129 ff. ; 
executive participation in legislation, ii 
129; enumeration of powers that the 
central legislature should possess in a 
federal government, ii 184. 

Legislature, Commonwealth (see United 
States passim), an organ for amending 
the Constitution, i 144; no system of 
procedure elaborated, i 146, 147; ques- 
tionable whether it may withdraw its 
ratification of a proposed amendment 
to the Constitution, i 149; alter the 
amendment, i 149; or ratify condition- 
ally, i 149, 150; is empowered to decide 
manner of choosing presidential elec- 
tors, ii 216 ff. ; is regarded as the ordi- 
nary organization of the people of a 
Commonwealth, ii 219. 

Legion of Honor (F.), president is grand 
master, ii 292. 

Letters of marque and reprisal (U. S.), 

'i 133- 

" Levying war" (U. S.), defined, i 148. 

Libel, law of (U. S.), in territories and 
District of Columbia, i 191. 

Liberty, individual; in the universal em- 
pire, i 36 ; in the national State, i 38, 174 ; 
is founded on sovereignty, i 52, 55, 56 ; 
in the feudal State, i 56, 175 ; in the ab- 
solute monarchy, i 56, 17s ; among the 
Germans, possessed little organizing 
force, i 61 ; liberty and government the 
Ultimate end of the State, i 86; and the 
means for accomplishing its results, i 
87; does not exist outside the State,, 
i 88 ; occupies a less important position 
in the British Constitution than it should, 
i 140; Part II, Bk. II, i 174-262; indi- 
vidual liberty defined, i 174 ; the product 
of the modern state, i 174 ; its history, 
i 174, 17s ; springs from the State, i 175 r 
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theory of the eighteenth century, i 175 ; 
theory of the Divine Source, i 176; 
modern theory, i 176, 177; content of 
individual liberty, i 177 ; varies with 
degree of civilization, i 177 ; elements 
of, in the United States, Great Britain, 
France, and Geimany, i 178 ; guaran- 
tees of, i 178; in the United States, i 
178, 179, 184-250 (see United States) ; 
in the German Empire, i 179, 180, 253- 
262 (see German Empire) ; in B'rance, 
i 180, 181; in Great Britain, i 182; in 
federal system is tlireatened from two 
sources, i 201 ; individual liberty is in 
its nature, national, with tendency to 
become human, i 212; the attainment 
thereof the main purpose of the French 
Revolution of 1789, i 215 ; is national 
in origin, content and sanction, i 224; 
this fact the chief lesson of the history 
of the United States, i 225 ; suspension 
of immunities at times necessaJry, i 245, 
251, 259; in'the pure Germanic state, i 
24s; in the United States (see United 
States), i 246 ff. ; in the German Em- 
pire (see German Empire), i 259 ff. ; 
United States far in advance of Europe 
in this department of constitutional law, 
i 264, ii 184. 

Lieber, Francis, as a political scientist, 
i 70. 

Limitation of the assertion of property 
rights by the Crown (E.), ii 194. 

" Lineal descent," term explained, ii 187. 

Lippe, i 116. 

Lippe Detmold, i 116. 

Liveryman of one of the city companies 
of London, possesses suffrage, ii 62. 

Local governmental organization, repre- 
sentation of, in upper legislative cham- 
ber, ii 114 ff. 

Locke, definition of the royal prerogative 
(K), ii 197. 

London City, representation in House 
of Commons, ii 66. 

London University, representation of, in 
House of Commons, ii 62, 66. 

Long Parliament (E.), its usurpation of 
the military powers of the crown, ii 
205. 

Lords of Appeal in Ordinary (E.), ii 69; 
how they may forfeit their seats in 
House of Lords, ii 69 ; tenure, qualifi- 
cation, duties, ii 341, 342; may exercise 
the judicial powers of the House of 
Lords, ii 34S ; comparison of their po- 
sition with that of the Supreme Court 
(U. S.), 363- 



Lords, House of, a governmental organ 
only, i 96; may be overcome by the 
House of Commons when acting as 
constitutional convention, i 97 ; general 
parity of power with House of Com- 
mons acting as a legislative chamber, 
ii 59 ; Organization : membership pro- 
ceeds from appointment by the Crown, 
ii III; is based on {a) hereditary 
right: English Peers, ii 63; (d) elec- 
tion : Scotch and Irish Peers, ii 63 ; 
(c) appointment : to a peerage ot Great 
Britain or an extinct Irish peerage, ii 
64; or to a lordship of Appeal in Ordi- 
nary, ii 64; (a!) ecclesiastical office, ii 
64 ; the house decides claims of mem- 
bership except in case of an old peer- 
age, ii 65 ; principle of representation, 
ii 67, 115; members are uninstructed, 
ii 68; resignation of members, ii 68; 
qualifications of membership, ii 70 ; im- 
munity of members ii^om arrest, ii 71, 
121 ; right of freedom of speech and 
debate, ii 71 ; privilege of access to the 
throne, ii 72; summons, prorogation, 
and dissolution of the house, ii 72 ff. ; 
self-adjournment, ii 72 ; quorum is fixed 
by rules of the house, ii 73, 74, 125 ; does 
not elect its officers, ii 74; controls its 
own procedure and discipline, ii 74 ; 
may convict an outsider for contempt, 
ii 74; for a definite period, ii 75; may 
not initiate money bills, ii 75 ; or private 
bills, ii 76; or modify or reject money 
bills, ii 76, 128 ; may be packed by the 
Cabinet, ii 213. As a Judicial Body ; 
identity of its personnel as an appellate 
court with that of the Judicial Com- 
mittee of the Privy Council, ii 339, 341 ; 
1. organization, ii 341 ; 2. procedure as 
a criminal court for the trial of peers, 
ii 342; jurisdiction, ii 343; Court of 
the Lord High Steward, ii 343 ; 3. pro- 
cedure as a court of impeachment, ii 
343 ; 4. procedure as highest court of 
appeals, ii 344 ; jurisdiction, ii 345 ; com- 
parative study, ii 356, 363, 364. 

Louis XI (F.), makes the crown the 
leader of the democracy, i 127. 

Louis XVI (F.), i 127. 

Louis XVIII (F.), amends the charter, 
i 129. 

Louis Napoleon (F.), reintroduces the 
plebiscite, i 130. 

Louis Phihppe (F.), recognizes popular 
sovereignty, i 130. 

Lflbeck, i 116. 

Luxemburg, i 116. 
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MacMahon (F.), history of his presidency, 
ii 24-26 ; on executive responsibility, ii 
292. 

Madison, on impeachment of the Presi- 
dent (u. s.), 11359- 

Magna Charta (E.) , its history and effect, 
i 92, 262. 

Magnum Concilium (E.), referred to, ii 
356. 

Main, River, i 116. 

Majority of the poUtical people, possess 
the sovereign constituting power, i 107. 

Majority, absolute in choosing members 
of lower house of the legislature, dis- 
advantages of, ii in. 

Mandate, difference in term of, in the two 
chambers of the legislature. United 
States, ii 41 ; Great Britain, ii 59 ; Ger- 
many, ii 78 ; France, ii 95 ; general 
principles, ii 108. 

Marbury v. Madison, doctrine of, con- 
cerning the commissioning of judges, 
ii 323- 

Maximilian I (Emperor), undertakes to 
restrain the princes, i in. 

Mecklenburg - Schwerin, i 116; in the 
Bundesrath, i 156. 

Mecklenburg-Strelitz, i 116. 

Medical and veterinary practice (G.) , im- 
perial regulation of, ii 174. 

Melville, Lord (E.), impeachment of, ii 

344- 

Mersen, Compact of (G.), 870, i 109. 

Metric system (U. S.), ii 141. 

Meuse, River, i 7, 9. 

Meyer maintains that the Federal Council 
alone is the legislature (G.), ii 91, 

Mexico, Tableland of, i 11. 

Militia (U. S.), power of Congress to pro- 
vide for, and for calling into service of 
U. S., ii 154; Congress has created a 
militia, ii 259: President authorized to 
call it into service of U. S. in his dis- 
cretion, ii 259 ; disobedience to this call 
cognizable by court martial, ii 260; 
Commonwealths appoint militia offi- 
cers, ii 262. 

Miller, Mr. Justice, opinion in the Slaugh- 
ter House Cases (U.S.), i 221 ff., 228; 
opinion in Watson v. Jones, i 228 ; dis- 
sents from majority in Milligan Case, 
1251. 

Milligan Case (U. S.), doctrine of, i 248 
ff., ii 261 ; the dissenting opinion, i 251. 

Ministers (E.), how selected, ii 213 ; Bage- 
hot's theory, ii 214. 

Ministers (F.), powers of the President 
must be exercised through the ministry. 



and every act countersigned by a min- 
ister, ii 301 ; qualification of ministers, ii 
302 ; have seats in the Council of State, 
ii 302; have access to the legislature, 
and ma_y be members thereof, ii 302; 
joint and several political responsi- 
bility, i 171, ii 302; enforced by Deputy 
Chamber through dismissal, i 172, ii 302; 
works badly in practice, ii 316; individ- 
ual criminal responsibility, ii 303; re- 
sponsibihty to Senate for crimes com- 
mitted in exercise of their functions, ii 
303, 353, 354 ; procedure on trial to be 
regulated by law, ii 304. 

Ministry (see France, German Empire, 
Great Britain, United Stales, Constitu- 
tion of the Executive) ; comparative 
study, ii 313 ff.; irresponsibility of min- 
isters, ii 313 ; pohtical responsibility to 
the legislature, ii 313 ff. ; such responsi- 
bility is requisite to neither an heredi- 
tary nor an elective executive, ii 315, 
316; under what condition it is advan- 
tageous, ii3i6; comparison of French 
and English systems, ii 316. 

Minority a temporary disqualification for 
the exercise of royal powers (E.), ii 
189 ; Coke's theory, ii 190, 

Mississippi basin, i 12. 

Mississippi v. Johnson (U. S.) apparently 
supports statement of text concerning 
presidential exemption from judicial 
process, ii 245. , 

Mixed form of state, so-called, i 75 ; anal- 
ysis thereof, i 76. 

Modern state, is democratic, i 81 ; works 
through the means of government and 
Uberty, i 87; characterized by individ- 
ual liberty, i 174. 

Monarchy, defined, i 72 ; develops the 
power of the state, i 74. 

Monarchic immediate government, ii 2; 
more favorable to liberty than demo- 
cratic immediate government, ii 2 ; ten- 
dency of modern politics is away from 
monarchic government, ii 37. 

Monarchic slate with aristocratic govern- 
ment, ii 3. 

Monetary system (U. S.), exclusively reg- 
ulated by Congress, ii 137. 

Money bills, initiation of, in Congress 
(U. S.), ii 58; initiation of, in Parlia- 
ment (E.),ii7S; amendment and rejec- 
tion, 1176; (F.), must be presented to 
Deputy Chamber first, ii 94, 297 ; power 
of Senate over, ii 94, 128. 

Mongols in the United States of America, 
i 19. 29. 
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Morality of policy of absorption, i 41 ; of 
race amalgamation, i 42 ; of deporta- 
tion, i 42 ; of restriction of immigration, 
i 43 ; of colonial policy, i 46. 
Morgan, Senator (U. S.), position in de- 
bate over the statutory regulation of the 
manner of counting the electoral vote 
ii 235- 
Munster, Escheatorship of (E.), incom- 
patible with membership of House of 
Commons, ii 67. 
Napoleon I (F.), i 105 ; destroys the Holy 

Roman Empire, i 113. 
Napoleon H I (F.) . See Louis Napoleon. 
Nassau, absorption by Prussia, i 116. 
Nation, Part I, Bk. I, i 1-48; derivation 
and definition of the term, i i ; distinc- 
tion between Nation and State, 14; be- 
tween Nation and nationality, i 5. 
National Assembly (F.), the organization 
of the democratic state, i iz8 ; frames 
the Constitution of 1791, i 128 ; under the 
present Constitution, i 169 ; practically 
not dissoluble by the President, i 171, 
172. 
National political char*;ter, i 30-40 ; diffi- 
culty of the subject, i 30 ; of the Greek 
and Slav, i 31 ; of the Celt, i 33; of the 
Latin race, i 35, 36 ; of the Teutonic 
race, i 37. 
National State, on what it depends, i 21 ; 
the work of the Teuton, i 37, 44; the 
most modern political institution, i 38 ; 
its advantages, i 38, 39 ; inevitably 
democratic, i 81 ; the most perfect po- 
litical organ yet attained, i 86. 
National unity and the State, i 3, 40. 
Nationality, and nation, i 5 ; a State com- 
posed of various nationalities, i 42 ff. ; 
perfecting its nationality the secondary 
end of the State, i 86. 
Naturalization (U. S.), power thereover 

not in Congress alone, i 144 ff. 
Natural rights, theory of, i 88, 175 ff. 
Navy (F.), President is commander of, 
ii 294; appointment and dismissal of 
officers, ii 298 ; President may make 
disposition of navy, ii 299. 
Navy (G.), constitutional provisions, ii 

176 ff. 
Navy (U. S.), power of Congress to provide 
for, ii 154; Commonwealths forbidden to 
keep, in time of peace, ii 154 ; command 
vested in President, ii t5s, 159, 260; in- 
cludes disposition of the forces, ii 260 ; 
execution of military law, ii 260; waging 
defensive war and suppression of rebel- 
lion, ii 261 ; suspension of civil govern- 



ment on the theatre of war, ii 261; 
nomination of officers, ii 262 ; dismissal 
in lime of war, ii 261 ; in time of peace 
dismissal follows sentence of a court 
martial only, or the commutation of 
such a sentence by the President, ii 262 ; 
officers are excepted from the jurisdic- 
tion of the Senate as a Court of Im- 
peachment, ii 333. 
Navy, Secretary of (U.S.), when he shall 

act as President, ii, 240. 
Negro race in the United States of Amer- 
ica, i 19, 29 ; in the colonial period, i 99. 
Norman invasion of France, i 126. 
Normandy, confiscation of (F.), i 126. 
North America. See America. 
North German Union, creation of, i u6- 
118, 120 ; not joined by the States south 
of the Main, i 118 ; regarded by the 
South German States as the successor to 
Prussia in international relations, i 118 ; 
the Zollverein, i 118 ; constitutional pro- 
vision for the admission of South Ger- 
man States, i 119; organization of the 
State in the North German Union : ac- 
cording to the juristic theory, i 121 ; 
according to the theory of political sci- 
ence, i 121-123. 
North Pacific Slope, i 12. 
Northern Plain of North America, i 13. 
Northstead Manor, Stewardship of (E.), 
incompatible with membership of House 
of Commons, ii 67. 
Oath, coronation (E.), contains enumera- 
tion of duties of the Crown, ii 196 ; of 
King (P.) to support the Constitution, 
ii 268; of office of President (U. S.), 
the taking thereof a necessary qualifi- 
cation to entering upon the office, ii 243. 
Obligation (U.S.), term defined, i 235 ff. 
Offenses against the law of nations (U. S.), 

1 186, ii 133. 
Officers, of Commonwealth (U. S.), vio- 
lation of due process of law by them, 
i 210. 
Oldenburg, i 116; specific rights under 

the Constitution, i 162. 
Opinion, liberty of (U. S.), i 189. 
Ordinance power, defined, ii 299. 
Ordinance power (U. S.), is vested in 
Congress, ii 166 ; includes every appro- 
priate means not forbidden by the Con- 
stitution, ii 167; (G.), is vested in the 
legislature, ii 178 ; Laband's division of 
the ordinance power, ii 178 ; the Fed- 
eral Council possesses only residuary 
powers, ii 179; (E.), is vested in the 
Crown, ii 199; (F.), some commentators 
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hold that residuary power is vested in 
the President, ii 299 ; the author's view, 
ii 299 ff.; comparative study, ii 318 ff. 

Ostfranken, boundaries in 843, i 109 ; in 
870, i 109. 

Otto the Great (G.), arrests the aristo- 
cratic development of the State, i no. 

Oxford University, representation in 
House of Commons, ii 62, 66. 

Pacific Slope, i 12. 

Pardoning power of executive (E.), ii 208 ; 
(F.), ii 301 ; (U. S.), ii 262, 337. 

Pactum coHfratertiltatis (P.), 1457, ii 266. 

Palmerston, Lord (E.), attempted im- 
peachment of, ii 344. 

Papist (E.), disqualified from inheriting 
or enjoying the crown, ii 189; marriage 
to a Papist a disqualification for hold- 
ing the royal office, ii 189 ff. 

Parliament (E.), as state and government, 
i 76: in the seventeenth. century, i 94; 
power of dissolving it originally discre- 
tionary in the Crown, i 96. I. Organi- 
zation : I. General principles, bicameral 
system with parity of powers, ii 59 ; u. 
Sources from which the legislature pro- 
ceeds, ii 59 ff. ; A. Commons: qualifi- 
cations of electors generally, ii 59; in 
English counties, ii 60 ; in Scotch coun- 
ties, ii 60; in Irish counties, ii 60; quali- 
fications of non-owners of an estate or 
interest in realty, ii 61 ; disqualifications 
of electors, ii 62; criticism of this sys- 
tem, ii 62; B. Lords, ii 63, in ; (a) in- 
heritance, English peers, ii 63 ; (^) elec- 
tion, Scotch peers, ii 63 ; Irish peers, ii 
63; (c) appointment to a peerage of 
Great Britain, or to an extinct Irish 
peerage, ii 64 ; Lords of Appeal in Or- 
dinary, ii 64; (d) ecclesiastical office, 
ii 64; credentials of members of Com- 
mons House passed on by Queen's 
Bench Division, ii 65, 114; of members 
of House of Lords by the house itself, 
except in case of an old peerage, ii 65 ; 
3. Principle of representation, ii 65 ff. ; 
A. Commons : original principle, ii 64 ; 
principle since 1832, ii 65 ; principle of 
the Act of 1885, ii 66 ; modifications and 
exceptions, ii 66; representation is un- 
instructed, ii 67 ; resignation of mem- 
bers, ii 67; B. Lords, ii 67, 115; num- 
ber of the peers of Great Britain only 
is unlimited, ii 67 ff. ; are un instructed, 
ii 68 ; resignation, ii 68 ; 4. Qualifica- 
tions of members : A. Commons, ii 69; 
disqualifications, ii 69; B. Lords, ii 70; 
5. Rights and privileges of members : 



A. Commons, (a) immunity from ar- 
rest, ii 70, 121; (b) privilege of freedom 
of speech and debate, ii 71 ; B, Lords, 

(a) immunity from arrest, ii 71, I21 ; 

(b) privilege of freedom of speech and 
debate, ii 71 ; (c) privilege of access to 
the throne, ii 72; 6. Summons, adjourn- 
ment, prorogation, and dissolution, ii 
72 ff., 123, 202; by the crown acting 
under the advice of the Prime Minister, 
ii 72 ; statutory triennial meetings, ii 72 ; 
self-adjournment by each house, ii 72 ; 
dissolution by limitation, ii 73 ; and by 
the ministry, ii 73, 213 ; 7. Quorum-fixed 
by rules of each house, ii 73, 125, 215 ; 
8. Internal organization : A. Commons, 
elect their speaker, ii 74 ; 5. Lords, Lord 
Chancellor is the customary speaker, ii 
74 ; C. both houses, each makes its own 
rules of procedure and discipline, ii 74 ; 
may commit an outsider f6r contempt, 
ii 74 ; 9. Mode of legislation : (^) in- 
itiation: {a) of a public non-money bill 
in either house, ii 75 ; exceptions, ii 75 ; 
(J>) of a money bill in the House of 
Commons only.li 75, 128 ; (c) of a pri- 
vate bill in House of Commons, ii 76; 
(.5) passage, ii 76; money bills are not 
subject to modification, ii 76 ; ( C) formal 
approval by the crown, ii 46 ; II. Powers, 
ii 131 ff. ; may legislate upon any sub- 
ject, ii 131. 

Parliamentary government, defined, ii 13 ; 
modification in practice of the theoreti- 
cal definition, ii 14; to what conditions 
of society applicable, ii 15 ; present dis- 
satisfaction with this form, ii 38; does 
not necessarily follow the introduction 
of heads of executive departments into 
the legislature, ii 119. 

Particularism (U.S.), existence of, i 230. 

Patents and copyrights (U. S.) , regulation 
thereof by Congress, ii 143 ff. 

Patriarchal State, i 73. 

Peerage (E.) , possession of -a disqualifica- 
tion to vote for member of House of 
Commons, ii 62, 69; exception in the 
case of certain Irish peers, ii 62, 69; 
possession of an English peerage a qual- 
ification for membership of House of 
Lords, ii 63 ; representation of the Irish 
peerage in House of Lords, ii 63, 67 ; 
revival of extinct peerages, ii 64 ; rep- 
resentation of the Scotch peerage in 
House of Lords, ii 63, 67; cannot be 
increased by appointment, ii 64; effect 
of acceptance of a peerage of the United 
Kingdom by a Scotch peer, ii 68. 
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Pembina Mining Co. v. Pennsylvania, doc- 
trine of, i 211. 

Pennoyer v. Neff, doctrine of, i 211 ff. 

Pensacola Telegraph Company v. The 
Western Union Telegraph Company, 
doctrine of, ii 140. 

Permanence of the State, i 52. 

" Person " (U. S.), defined, i 211. 

Personal union of executive of two States 
178. 

Petit jury (U. S.), trial by, i 187. 

Petition, right to (U. S.), i 192. 

Philosophy, French, influence of, in fram- 
ing the United States Judiciary, ii 358 ; 

Piety the fundamental principle of the 
State, ii 60. 

Pierre, Eugene (F.) , views on power of the 
Senate to organize itself as a court, ii 353. 

Piracies, felonies on high seas, offenses 
against the law of nations (U. S.) , i 186, 
ii 133- 

Plebiscite (F.), not introduced by Bona- 
parte, but by the Jacobins, i 128 ; re- 
introduced by Louis Napoleon, i 130; 
examined, i 133 ; difference between the 
English and the French plebiscite, i 139. 

Police power, defined by United States 
Supreme Court, i 213; history of the 
conception, i 214; in Greece, i 214; 
under absolute monarchy, i 214 ff. ; 
developed by the civilians, i 215 ; four 
fundamental principles of the police 
power, i 215 ff. ; function of the police 
power, i 216; police power defined, 
i 216; in United States, ii 136; police 
power of Commonwealths (U. S.) not 
interfered with by Fourteenth Amend- 
ment, i 213; the theory of the Supreme 
Court obsolete, i 216; the domain of 
the police power fixed by the Common- 
wealths subject to revision by the federal 
judiciary,! 216 ff. ; not limited by Art. I, 
sec. 10, § I of the Constitution, i 237 ; 
defined by the court, i 237 ff. ; danger 
of exaggerated notions concerning its 
extent, ii 184. 

Policy, colonial, of the Teutonic race, i 45 ; 
as viewed by North Americans, i 45 ; 
its justification, i 46. 

Political character. See National Political 
Character. 

Political divisions of Europe, i 21-28. 

Politique, meaning of the term, i 74. 

Poll tax a direct tax (U. S.) , i 199. 
Pomerania, Swedish, i 113. 
Popular State, its genesis, i 66. (See 
Democratic form of State ; Democ- 
racy.) 



Portugal, political relation to Spain, i 21. 

Portuguese ethnology, i 13. 

Postal service (G.), i 161, ii 169, 282 ff. ; 
(U.S.), a federal government monop- 
oly, ii 139; limitations of powers of 
Congress, ii 139 ff. 

Postmaster-Genejal (U. S.), when he shall 
act as President, ii 240. 

Power, political, its exercise, i 45 ; an end 
of the state, i 83. 

Prerogative, royal (E.), defined by Locke, 
ii 197- 

Prescription does not run against the 
Crown (E.), ii 194. 

President (F.), A. Organization: \. Elec- 
tion by electoral college composed of 
members of legislature, ii 288; reason 
therefor, ii 311; organization of the 
college, ii 289 ; comparative study, ii 
307ff.,3io ff. ; n. Qualifications, ii 289 ; 
in. Term, ii 289; IV. Succession, ii 
290; no Vice-President, ii 290; execu- 
tive powers temporarily vested in the 
Council of Ministers, ii 290 ; no provis- 
ion for a temporary disability, ii 290; 
V. Privileges, irresponsibility, ii 290, 
292 ; except in case of commission of 
high treason, ii 290 ff., 353, 354, 355; 
inviolability, ii 291 ; comparative study, 
ii 311 ff. ; comparison with the United 
States, ii 291 ff. ; is Grand Master of 
the Legion of Honor, ii 292 ; protection 
against insult and libel, ii 292 ; compen- 
sation, ii 292; B. Powers and Duties: 
I. Diplomatic : i. to make defensive war, 
ii 293 ; to make offensive war, with the 
consent of the legislature, ii 293 ; prece- 
dents, ii 283 ; by implication, President is 
commander of army and navy, ii 294 ; 2. 
to send and receive ambassadors, etc., 
ii 294 ; legislative control, ii 294 ; 3. to 
negotiate and conclude treaties, ii 294 ; 
most treaties require legislative ratifica- 
tion, ii 295 ; President must inform the 
legislature of his acts, ii 295; II. In leg- 
islation : I. to call and adjourn the legis- 
islature, ii 295; is. prorogue, ii 295; 
3. dissolve the Deputy Chamber, i 171, 
ii 294 ; 6. to propose that chambers go 
into National Assembly, ii 296; power 
over the National Assembly, i 171, 172; 
S. to initiate legislation, ii 295 ; 6. may 
require chambers to reconsider a law, 
ii 297 : 7. to promulgate the laws, ii 297, 
298; III. Civil Administrative Powers : 
1. to execute the laws, ii 298 ; is. to ap- 
point and dismiss all officials, ii 298 ; lim- 
itations and qualifications, ii 298 ; 3. to 
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dispose of army and navy to secure the 
execution of the laws, ii 298, 299 ; 4. to 
make necessary ordinances, ii 299; the 
possession of this power is doubtful, ii 
299, 300; comparative study, ii 318; 

IV. In Judicial Administration : i. may 
convene the Senate as a court, ii 300, 
352 ; 2. may pardon, not amnesty, ii 301 ; 

V. Ministers, powers of the President 
must be exercised through the ministry, 
and every act must be countersigned by 
a minister, i 171, ii 301 ; qualifications 
of ministers, ii 302; they have seats in 
the Council of State, ii 303 ; have access 
to the legislature, ii 302; are heads of 
executive departments, ii 302 ; joint and 
several political responsibility, i 171 ff., 
ii 302; enforced by Deputy Chamber 
through dismissal, i 172, ii 302; this 
works badly in practice, ii 316; indi- 
vidual criminal responsibility, ii 303; 
responsibility to Senate for crimes com- 
mitted in exercise of their functions, 
"303. 353. 354 i procedure on trial to be 
regulated by law, ii 304; VI. President 
presides on great occasions of state, ii 
305 ; criticism of the French Presidency, 
ii 305. 306. 

President (U. S.) , his assent to a proposed 
amendment to the Constitution, i 147 ff. 
Organization : I. Election of President : 

1. the appointment of electors, ii 216 ; is 
subject to the control of Commonwealth 
legislatures, ii 216; qualifications of 
electors, ii 217 ; limitations on Common- 
wealth legislatures, (a) as to day of 
choosing the electors, ii 217; {i>) im- 
posed by Fifteenth Amendment, ii 217 ; 
{c) by Fourteenth Amendment, ii 217; 
does not compel the choice of electors by 
popular election, ii 218 ; the legislature 
may appoint electors, ii 219; question 
which arises where the organic law of 
the Commonwealth provides another 
method of choice, ii 219; the national 
legislature would then decide, ii 220 ff. ; 

2. the rest of the process subject to the 
Constitution and federal statute, ii 221 ; 
{a) the electors shall meet and vote, ii 
221, and transmit lists to President of the 
Senate, ii 222; (d) statutory amplifica- 
tions, ii 222; (c) the President of the 
Senate shall open the certificates, " and 
the votes shall then be counted," ii 223 ; 
(d) statutory regulation of the time, 
place, and manner of counting, ii 224 ff. ; 
criticism of the principle of this statute, 
ii 228 ; Congress possesses the power to 



provide for the case by legislation, ii 229 ; 
criticism of the details : (t) the determi- 
nation of Commonwealth authority in 
regard to a controversy concerning the 
appointment of electors is made con- 
clusive, ii 231 ; (2) the electoral vote of 
a Commonwealth from which but one 
lawful return is received shall not be 
rejected, ii 232; (3) in case of conflict- 
ing returns, and no determination by 
the Commonwealth, the governor's cer- 
tificate is conclusive except against a 
concurrent act of both houses, ii 233 ; 

(4) in case of several returns made by 
several colleges of electors, either house 
may reject the vote of the Common- 
wealth, ii 234; also when several returns 
are presented in the absence of a deter- 
mination by Commonwealth authority 
and of executive certificate, ii 235 ; 

(5) omissions in the statute : (a) when 
several returns are made, each certified 
by a different person claiming to be 
governor, and no determination has 
been made by the Commonwealth, ii 
235; 0) whether, when the vote of 
a Commonwealth is rejected, it shall 
be deducted from the whole number 
of electoral votes, ii 236; this statute 
prevents interregnum, ii 236; {c) in 
absence of an election, the House of 
Representatives shall elect the Pres- 
ident, ii 238 ; comparative study of 
Executive tenure, ii 307 ff., 310 ff.; 
II. Law of Succession to the Presi- 
dency : I. in the absence of election of a 
President, the Vice-President shall act, 
ii 239; 2. in absence of election of 
President and Vice-President, the Sec- 
retary of State shall act, ii 239 ; 3. upon 
death, resignation, removal, or inability 
of President, the Vice-President shall 
act, ii 239; 4. upon death, resignation,, 
removal, or inability of President and 
Vice-President, statutory provision for 
succession, ii 239 ; where disability of 
either or both is removed, ii 240; who 
shall determine the question of disa- 
bility, ii 240; III. The Presidential 
term, ii 241 ; elections at other than reg- 
ular quadrennial periods, ii 241 ff. ; 

IV. Qualifications, citizenship by birth, 
residence, ii 242; age, oath of of- 
fice, ii 243; disqualifications, ii 244; re- 
moval and re-imposition thereof, ii 244 ; 

V. Rights and privileges of President, 
compensation, ii 244; the jurisdiction 
of all courts except that of impeach- 
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ment suspended during the term, ii 
245 ; based upon reason and necessity, 
ii246, 312; danger of the opposite the- 
ory, ii 247 ; resignation, and its effect 
upon impeachment, ii 247 ; comparison 
with French system, ii 291 ff. ; com- 
parative study, ii 341 ff. Powers : 

1. Diplomatic, i. to negotiate treaties, 
ii 248 ; to regulate foreign commerce 
by treaty, ii 136 ff. ; to modify natural- 
ization laws, ii 14s ff. ; is exclusive 
against the Commonwealths, ii 248 ; 

2. to nominate and commission diplo- 
matic and consular agents, ii 249 ; to 
dismiss and suspend them, ii 250 ; .the- 
ory of the Tenure of Office Acts, 1867- 
1887, ii 250 ; 3. to receive ambassadors 
and other public ministers, ii 251 ; im- 

_portance thereof, ii 251 ; checks exerted 
by Senate and Congress, ii 252; exclu- 
sive against the Commonwealths, ii 252 ; 
II, In legislation: i. to call Congress 
or either house in extraordinary ses- 
sion, and to adjourn them in case of 
disagreement as to adjournment, ii 252; 
2. to give Congress information and re- 
commend measures, ii 252 ; 3. to veto, ii 
252 ; possible abuse of e'xecutive power 
in legislation in treaty-making, ii 253 ; 
power to initiate legislation is nugatory 
in the absence of executive organs in 
Congress, ii 254; the effect of the veto 
is limited, ii 255 ; its extent is unlimited, 
ii 255; its province is the defense of 
executive prerogatives, ii 255; 4. pro- 
mulgation of laws, ii 256 ; statutory duty 
of the Secretary of State, ii 256 ; III. In 
civil administration : to execute the de- 
cisions of the judiciary, i 178 ff. ; to 
procure the execution of the laws, ii 
257 ; nominates all except inferior offi- 
cers whose appointment is vested else- 
where, ii 257, 322; dismisses them, ii 
258 ; interprets statutes and Constitution 
primarily subject to revision by other 
departments, ii 258; order in which 
President uses the means for the exe- 
cution of the laws, ii 259; determines 
when rebellion exists, ii 259 ; IV. Mili- 
tary powers, is commander of the army 
and navy, and of militia when called 
into United States service, ii 259; may 
not be deprived of the command, ii 155 ; 
may call militia into United States ser- 
vice ii 259; in his discretion, ii 260; 
enumeration of powers included herein: 
I. disposition of the forces, ii 260; 2. su- 
pervision of execution of military law, 



ii 260 ; 3. power to wage war, including 
the suspension of civil government on 
the theatre of war, ii 164, 261 ; the sus- 
pension of the privilege of the writ of 
habeas corpus, i 247 ff., ii 156; 4. to 
nominate officers of army and navy, 
and dismiss them in time of war, ii 262 ; 
V. Judicial powers, to reprieve and par- 
don, except in case of impeachment, ii 
262, 337; VI. President's advisers, ii 
262 ; the cabinet has no collegiate exist- 
ence, ii 263 ; definition of the cabinet, ii 
263 ; by constitutional custom the Presi- 
dent desists from enforcing a statute de- 
clared unconstitutional, ii 327. 

Presidential government, defined, ii 11 ; 
degrees of executive independence, ii 
12; merits of the form, ii 12; demerits, 
ii 13 ; present dissatisfaction with the 
form, ii 38. 

" Primogenial descent," term explained, ii 
188. 

Primogeniture in the male line, principle 
of, ii 10; most successful principle in 
hereditary government, ii 10. 

Primogeniture, principle of, ii 9. 

Princes (G.), character of, ii 277. 

Private bills, mode of legislation in Par- 
liament, ii 7S, 76. 

Private law. See Law, private. 

Private property (U. S.), i 195 ; its sphere, 

i 195- 

Private rights, developed by an aristocracy, 
i 74 ; their protection an end of the state, 
i 84. 

Privileges and immunities of citizens of 
the United States enumerated, i 224. 

Privy Council (E.). See Council, Privy. 

Procedure, judicial, of a Commonwealth 
(U. S.), how far the power to alter it is 
limited by Art. I, sec. 10, J i, of United 
States Constitution, ii 236 ff. 

Professors, university (F.), appointment 
and dismissal of, ii 298. 

Promulgation of laws (G.), ii 92, 279 ff. ; 
(U.S.), 11256. 

Proof of Commonwealth records, etc. 
(U. S.),iiis8. 

Provisors, Statute of (E.), ii 208. 

Prussia, does not enter the Rheinbund, 
i 113; must unite Germany, i 113; be- 
comes the nucleus of national popular 
states, i 114 ; proposes a national con- 
vention, i 114; is opposed by the other 
states in the Diet, i 115 ; supported by 
the people, i 115; demands demobiliza- 
tion and calling of a German Parliament, 
i 115; issues a manifesto to Germany, 
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i ii6, 121 ; founding of the North Ger- 
man Union, i Ii6 ; the North German 
Union the successor to Prussia in inter- 
national relations with the South Ger- 
man Slates, i Ii8 ; the ZoUverein, i ii8 ; 
Prussia in the Federal Council, i 156; 
has practically a veto on amendments to 
the Constitution, i 157 ; Prussia's right 
to the presidency of the Union, i 158 ; 
established the German Empire, i 163 ; 
exterritoriality of Prussian members of 
the Bundesrath, ii 83 ; Prussian repre- 
sentation in committees thereof, ii 88 ; 
veto and preponderance of Prussia in 
the Federal Council m certain cases, ii 
91 ; law of succession to Prussian Crown, 
ii 265 : Prussian house law, ii 266 ; pac- 
tum confraternitatts of 1457, ii 266 ; re- 
quires ratification by the Prussian legis- 
lature, ii 267 ; possible effects of changes 
in Prussian succession laws, ii 267 ; rule 
of immediate succession, ii 267 ; royal 
oath and effect of omission thereof, ii 
268 ; abdication of royal office, ii 268 ; 
boundaries can be changed only by law, 
ii 267. 

Prussia, king of, is constitutional German 
Emperor, ii 264 ; can be deprived of this 
office only with his own consent, or by 
revolution, ii 265 ; cannot be ruler of 
another state without the consent of the 
legislature, ii 267; majority of king, 
ii 269; privileges of the king, ii 275; 
power in the Imperial legislature, ii 279. 

Prussia, Regent of. Constitution provides 
for assumption of regency by adult ag- 
nate nearest the crown or by the minis- 
try, ii 269, 312 ; majority of the Regent, 
ii 269 ; establishment of regency in case 
of minority, ii 270 ; where the King is 
permanejitly incapaeitated, li 270; the 
ministry the judge of the necessity, ii 270 ; 
where the King or Crown Prince dies 
without male issue, leaving a pregnant 
widow, ii 271 ; appointment of a Regent 
on the initiative of the ministry, ii 272 ; 
oath of the Regent, ii 273 ; termination 
of the regency, ii 273 ; privileges of the 
Regent, ii 274 ; relation of the Regent 
to the Empire, ii 274. 

Pryor, M. C. (U. S.), views regarding the 
power of Congress to regulate the man- 
ner of counting the electoral vote, ii 
229. 

Publication of laws (G.), ii 93, 279 ff. 

Publicists, German, their conception of 
the state, i 57; European, do not dis- 
criminate between state and government, 



i 68 ; American, i 69, 70 ; new school ot 
constitutional interpretation, i 153. 

Publicity, judicial (U. S.l, i 188. 

Public law, its subject, i 51. 

Public Worship Act (E.), referred to, i> 
34°- 

Pucelle (F.), i 127. 

Punishments (U. S.), cruel and unusual, i 
189; of treason, i 189; ii 148 ff. ; for 
crime, a means of attack upon civil lib- 
erty, i ao6. 

Punishment of outsiders for contempt by 
legislative bodies, United States, ii 56 ; 
Great Britain, ii 74; Germany, ii 86; 
France, ii 104; general principle, ii 126. 

Qualification of members of the legisla- 
ture of United States, ii 51 ff. ; Great 
Britain, ii 69 ff. ; German Empire, 
ii 81 ff. ; France, ii 98 ff. ; general princi- 
ples, ii 117 ff. 

Qualification of the executive of Great 
Britain, ii 189 ff. ; United States, ii 
242 ff. ; France, ii 289. 

Queen's Bench Division (E.) decides dis- 
puted elections to the House of Com- 
mons, ii 65. 

Quorum, principle of, in Congress (U. S.), 
li 55, 124 ; determination of the question 
of the presence of a quorum, ii55; quo- 
rum of House of Representatives in 
choosing a President upon failure of 
electors to elect, ii 238 ; of Senate in 
choosing a Vice-President upon failure 
of electors to elect, ii 238 ; in Parliament 
(E.), ii 73, 125, 215 ; in German Imperial 
legislature, ii 85, 125 ; in the French 
legislature, ii 102, 124; general princi- 
ples, ii 124 ff. 

Rebelhon (U.S.), its existence niust be 
determined by the President, ii 259. 

Redistribution Act fE.), 1885, ii 66. 

Reform* Bill of 1832, revolutionary, i 92, 
95, 96 ; its nature and results, i 95, 96, 
1165. 

Regalia, referred to, i 214. 

Regency (E.), ii 190; no statutory or 
common law general principles, ii 190 ; 
Crown may constitute one, ii 190 ff. ; 
case of death of King without issue, 
leaving a pregnant widow, ii 191; ab- 
sence of wearer of the crown, ii 192: 
doubtful whether Ae Regent enjoys the 
privileges of the wearer of the crown, 
ii 194. 

Regency (G. and P.), constitutional provis- 
ions, ii 269 ; extra-constitutional neces- 
sity for regencv.Ji 27r ; oath of Regent, 
ii 273 ; termination of regency, ii 273 ; 
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privileges of Regent, ii 274 ; Prussian 
Regent is ifiso jure German Imperial 
Regent, ii 275. 

Regent. See Regency. 

Reichsliofiath (G.), its establishment and 
organization, i 112. 

Reichskammergericht (G.), its establish- 
ment and organization, i 112. 

Reclitsstaat, criticism of the term, i 73. 

Reichstag (Diet) (G.), function in amend- 
ing the Constifution, i 11^5, 156; in legis- 
lation, i 155, 156; organization, i 156, 
ii 77 if.; the definer and protector of 
civil liberty, i 254 ; period of mandate 
is five years, ii 78 ; total renewal at each 
election, ii 78 ; qualification of electors, 
ii 78 ; disqualification, ii 79 ; distribution 
of representation is statutory, ii 79; rep- 
resentation uninstructed, ii 80 ; statutory 
qualifications for membership, ii 81; 
constitutional disqualifications, ii 81; 
statutory disqualifications, ii 82 ; mem- 
bers are privileged from arrest or trial, 
ii 82, 121 ; enjoy freedom of speech and 
debate, ii 83, 122 ; are privileged from 
insult, ii 83, 122 ; have no right to com- 
pensation, ii 119; the Emperor calls, 
adjourns, prorogues, and dissolves the 
Diet, ii 84, 278 ; limitations on this power, 
ii 84, 8s, 278 ; quorum, ii 85, 124; the 
JDiet determines election of its members, 
ii 85 ; elects its officers, ii 85 ; frames its 
own rules, ii 86; has the power to go 
into secret session, ii 86j may punish 
■outsider for contempt, ii 86 ; the initia- 
tion of legislation in the Diet, ii 88 ; 
presentation of resolutions of the Fed- 
eral Council, ii 90 ; passage of laws, ii 
90 ; consent of the Diet necessary to the 
validity of certain treaties, ii 276. 

Keligion, debt of the State to, i 60; origi-' 
nal connection of the two, i 64. 

iiemoval of causes (U. S.)," Federal judi- 
ciary may protect their jurisdiction upon, 

ii 332- 

" Representation, full right of," term de- 
fined, ii 188. 

.Representation of the People's Act(E.), 
1884, ii 59 ff. ; 1867, ii 66. 

Representation, principle of, in the legis- 
lature of the United States, ii 46 ff., 49 ff. ; 
Great Britain, ii 65 ff. ; Germany, ii 79 ff. ; 
France, ii 97 ff. ; general principles, ii 

J^epresentative form of government, n 2 ; 
may be limited or unlimited, ii 2; may 
be monarchic, aristocratic, or demo- 
cratic, ii 3. 



Representatives, House of (U. S.), has 
exclusive right to originate bills to raise 
revenue, i 195, ii 41, 57 ; term, ii 41 ; 
change of mandate, ii 41 ; qualification 
of electors, ii 41 ; members are chosen 
directly, ii 42; principle of Fifteenth 
Amendment, 1142; Congress may regu- 
late the time, place, and manner of 
election, ii 43; statutory regulation of 
the time of election, ii 43 ; of the man- 
ner thereof, ii 44, 45 ; the House is the 
judge of the election of its members, ii 
46; original principle of representation, 
ii 46; modification introduced by the 
Thirteenth Amendment, ii 46; by the 
Fourteenth Amendment, ii 46; which 
as yet lacks an authoritative interpreta- 
tion, ii 47 ; apportionment of represen- 
tation, Act of 1882, ii 48 ; its constitu- 
tionality considered, ii 48, 49; mem- 
bers of the house are uninstructed, ii 
so; resignation of members, ii si; qual- 
ification of members, ii S^~S3 i rights 
and privileges of members, ii S3, S4 : as- 
sembly and adjournment of the house, 
ii 54. 55. 119 . th^ house may not ad- 
journ for more than three days without 
the consent of the Senate, ii ss ; is dis- 
solved by limitation only, ii 55 ; quorum, 
ii SS. 124; the house possesses general 
power of internal organization, subject 
to three limitations, ii s6 ; possesses no 
general power to punish outsiders for 
contempt, ii 56 ; enumeration of its ju- 
dicial powers, ii 57 ; limitation of pun- 
ishment that it can impose, ii 57 ; mode 
of legislation, ii 57; the house deter- 
mines details of process for itself, ii 38 ; 
elects the President on a failure of the 
electors to choose one, ii 238 ; must 
agree to the enactment of measures 
called for by a treaty, ii 233 ; is the only 
lawful accuser in impeachment trials, 

ii 335- 

Republican form of government, i 72; its 
most prominent characteristic is the 
preservation of governmental powers 
by the government, i 239; is represent- 
ative, i 239; present tendency toward 
this form, ii 38. 

Republican form of government (F.), by 
constitutional amendment (1884) is not 
subject to revision, i 172. 

Resignation of mandate by a member of 
Congress (U.S.), ii 51 ; of the House 
of Commons (E.), ii 67; of the House 
of Lords, ii 68 ;. of the French legisla- 
ture, ii 97. 
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Resignation of office by President (U. S.), 
ii 247 ; effect upon threatened impeach- 
ment, ii 247. 

Restoration of the Bourbons (F., 1814), 
i 129. 

Reuss (elder line), i 116. 

Reuss (younger line), i 116. 

Revenue, how raised in Congress (U. S.), 
i 195, ii 41, 57 ff. ; how appropriated, 
i 196; how raised in Parliament (E.), ii 
59,75, 128; in German Imperial legis- 
lature, ii 89; in French legislature, ii 
94, 104, 128 ; general principles, ii 109 ff., 
127 ff. 

Revival of learning aids the absolute mon- 
archy, i 214. 

Revolution, American. See United States. 

Revolution (E.) of 1640-1688, its nature, 
i 94 ; finally accomplished in 1832, i 96 ; 
brought on by attempt of Stuarts to 
restore the prerogatives of the Privy 
Council, ii 211; its effect on the Privy 
Council, ii 211. 

Revolution (F.) of 1789, i 128; its main 
purpose to secure civil liberty for the 
individual, i 215, 263 ; introduces the 
doctrine that the individual is the politi- 
cal unit, ii 65. 

Revolution (F.) of 1830, i 129. 

Revolution of 1848 (G.),iii3; (F.),ii3o. 

Revolution the only means of changing 
the form of the state, i 97. 

Rheinbund (G.), i. 113. 

Rivers as boundaries, i 7. 

Rochebouet Ministry (F., 1877), ii 26. 

Roman, has realized the ideal state, i 67 ; 
must carry the propaganda, i 67 (see 
Latin race). 

Romanic element in the population of 
the U. S. of America, i 20, 28 ; its influ- 
ence, i 20. 

Rousseau, his theory of the origin of the 
State, i 61, 63. 

Royal Marriage Act (E.), ii 189. 

Ruman ethnology, i 17. 

Rumania, ethnology of its population, i 
27, 28. 

Russia as a geographic unity, i 10, 11; 
ethnology of its population, i 17, 27 ; 
as a political division, i 27; Csesarism 
necessary, i 32; politically organized 
by the Church, i 61. 

Saint Andrew's University, representation 
of, in House of Commons, ii 62, 66. 

Saxe-Altenburg, i 116. 

Saxe-Coburg-Gotha, i 116. 

Saxe-Meiningen, i 116. 

Saxe-Weimar, i 116. 



Saxons, made no political progress from 
Tacitus to Charlemagne, i 6i. 

Saxony, i 115, 116; in the Bundesrath, i 
156 ; specific rights under the Constitu- 
tion, i 158, ii 87 ; a party to the pactum 
confraternitatis, 1457, ii 266. 

Scandinavian Peninsula, i 8 ; ethnology 
of its population, i 16 ; political divis- 
ions, i 24 ; effect of presence of Finns 
and Lapps, i 24. 

Schaumburg-Lippe, i iiS. 

Schleiermacher's explanation of Aristotle's 
classification of the forms of state, i 72, 

Schleswig-Holstein Question (G.), i 115. 

Schulze (G.), on the power of the legisla- 
ture to hold secret sessions, ii 86 ; main- 
tains that the Federal Council alone is 
the legislature, ii 91 ; opinion on power 
of Emperor to promulgate laws, ii 280,. 
281. 

Schwarzburg-Rudolstadt, i 116. 

Schwarzburg-Sonderhausen, i 116. 

Scrutin d'arrondissement (F.), ii 97. 

Scrutin de d^partement (P.), ii 98, 

Scrutin de liste (F.), ii 98. 

Search warrants, general (U. S.), i 200, 

Secondary end of the State, i 86. 

Sedition Act (U. S., 1798), i 190. 

Senate (F.), in National Assembly, i 168- 
173 ; origin of the Senate in the present 
Constitution, i 170; struggle with the 
Deputy Chamber in fixing ministerial 
responsibility, ii 24-26 ; organization of 
the Senate, ii 94 ff. ; its power in finan- 
cial legislation, ii 94, 128; period and 
change of mandate of senators, ii 95; 
statutory regulations concerning the- 
election of senators, ii 96, 112; deter- 
mination of disputed elections, ii 97; 
resignation of members, ii 97; principle 
of representation, ii 97, 114 ; qualifica- 
tion of members, ii 98 ; disqualification,, 
ii 99 ; determination of eligibility, ii 100 ; 
immunity from arrest, ii roo, 121 ; right 
of freedom of speech and debate, ii loi, 
122; right to compensation, ii loi, 119; 
assembly and adjournment of the Sen- 
ate, ii loi, 295 ; dissolution, ii 102, 296; 
principle of the quorum, ii 102 ff., 124; 
the Senate elects its own officers, ii 
103; makes its own rules, ii 103; limi- 
tations on this power, ii 104 ; power to- 
punish outsiders for contempt, ii 104; 
mode of legislation, ii 104, 129 ff. ; finan- 
cial legislation, Ii 104, 128. 

Senate (U. S.) may not originate bills, 
to -raise revenue, ii 41. Organization : 
term, ii 41 ; change of mandate, ii 41 ;: 
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by whom chosen, ii 41 ; members are 
chosen indirectly, ii 42, 112; princi- 
ple of the Fifteenth Amendment, ii 42 ; 
Congress may regulate the time and 
manner of election, ii 43 ; statutory reg- 
ulation of the time of election, ii 43 ; of 
the mode of election, ii 45 ; the Senate 
is the judge of the election of its mem- 
bers, ii 46 ; principle of representation, 
ii 49, 114; is secured against amend- 
ment in the ordinary manner, ii 49 ; is 
uninstructed, ii 50 ; resignation of mem- 
bers, ii SI ; qualifications of members, 
ii 51-53; rights and privileges of mem- 
bers, ii 53, 54, 119; assembly and ad- 
journment, ii 54, 55 ; may not adjourn, 
for more than three days without the 
consent of the other house, ii 55 ; dis- 
solution of the Senate, ii 55 ; quorum, 
ii 55, 124 ; possesses general power of 
internal organization subject to four lim- 
itations, ii 56; but no general power to 
punish outsiders for contempt, ii 56; 
enumeration of its judicial powers, ii 
57; limitation of punishment it may 
inflict, ii 57; mode of legislation; as 
to revenue bills it has only power of 
amending, ii 58 ; determines the details 
of the process of legislation for itself, 
ii 58. Administrative Powers : to ratify 
treaties, ii 348 ; power thereby to regu- 
late foreign commerce, ii 136 ff. ; and 
to modify the naturalization laws, ii 
145 ff. ; to approve nominations made 
by President, ii 249, 257 ; exerts check 
upon the diplomatic powers of the 
President, ii 252. Judicial Powers: 
as a court of impeachment, organiza- 
tion, ii 332; cannot be compelled to 
organize, ii 333 ; jurisdiction extends to 
all civil officers of the United States, ii 
333; to a person after the termination 
of his official character for offense com- 
mitted in office, ii 334 ; to what offense 
it extends, ii 334 ; procedure upon the 
trial, ii 335 ; power of arrest and con- 
finement during trial, ii 336; penalties 
that may be imposed, ii 336 ff. ; judg- 
ment of this court no bar to ordinary 
prosecution, ii 337 ; presidential pardon 
excluded in case of condemnation, ii 
337; reversal of judgment and amnesty, 
ii 337 ; comparative study, ii 357 ff. 
Senate (U. S.), president of; Vice-Presi- 
dent of the United States occupies this 
office ex officio, ii 56 ; powers and duties 
in presidential elections, ii 222-228, 236, 
238. 



Senlis, Assembly of (F., 987), i 126. 

Separation, geographic, one of the most 
powerful centrifugal forces in political 
formation, i 99. 

Servia, ethnology of its population, i 27. 
(See Austria-Servia.) 

Servitude, involuntary, and slavery (U. S.) , 
i 202 ff. ; political, social, and civil inci- 
dents, i 203. 

Sherman, Senator (U. S.) , holds that Con- 
stitution vests Congress with power to 
provide for counting the electoral vote, 
ii 228, 229. 

Simon Ministry (F., 1876), ii 25. 

Slander, law of (U. S.), in territories and 
District of Columbia, i 191. 

Slaughter House Cases (U. S.), i 221, 
226 ; criticism of the decision, i 228 if. 

Slav, ethnology, i 16; national political 
character, i 31 ; effect of the latter on 
political history, i 31, 32; lack of politi- 
cal consciousness, i 32 ; Cassarism nec- 
essary, i 32 ; also political organization 
by foreigners, i 33. 

Slav, Northern, ethnology, i i3 ; its influ- 
ence on the political condition of Russia, 
i i3. 

Slavery and involuntary servitude (U. S.) , 
i 202 ff. ; political, social, and civil inci- 
dents, i 203 ; social incidents of slavery 
not abolished, i 204; civil incidents, i 
205. 

Social civilization as an end of the state,. 
185. 

Social theory of the origin of the State, i: 
59 ; not easily reconcilable with the his- 
torical theory, i 62; only a force in the 
later development of the State, i 62. 

Sophia, Electress of Hanover (E.), ii 187. 

South German States, i 118, 119. 

Sovereignty, a characteristic of the state, 
i ^2; definition of the term, i 52; the 
foundation of individual liberty, i 55, 
56, 65 ; " limited " sovereignty a contra- 
diction, i 53; sovereignty is the power 
to compel obedience, i 55; its objective 
realization in the absolute monarchy, i 
66; the essence of the state, i 74. 

Spain, political relation to Portugal, i 21. 

Spaniard, ethnology, i 13. 

Star Chamber, Court of. See Court of 
Star Chamber, 

State, Part I, Bk. II, i 49-89,; the term 
defined, i 3, 49, 50; democratic form 
and national unity, i 3 ; distinction be- 
tween terms State and Nation, i 4; the 
State and national unity, i 40; policy 
of the State, i 40; dismemberment^ 
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when politic, i 41 ; where the State 
is composed of several nationalities, i 
42, 45 ; deportation, when justified, i 
42, 43; restriction of immigration, i 43; 
duty of the State toward the world, i 
43 ; highest duty, i 43 ; the State and 
barbarians, i 46 ; duty toward semi-bar- 
barians, i 47 ; Idea and concept of the 
State, i 49 ; principles which determine 
what portions of mankind form States, 
i 51; characteristics, i 51; Sovereignt}/ 
essential, i 52758 ; the State the inter- 
preter of international law, i 54 ; con- 
founded with government, i 57, 68 ; the 
national popular State the basis of a 
scientific political system, i 58 ; Origin 
of the State, i 59-67 ; theological, social, 
and historical theories, i 59 ; man long 
unconscious of its existence, i 59 ; ear- 
liest form of State theocratic, i 60 ; piety 
its fundamental principle, i 60 ; the State 
not originally a despotism, i 61 ; theory 
of the social compact, i 62 ; the State 
the work of man, i 63; early history, 
the theocracy, i 64; despotism, i 65; 
absolute monarchy, i 66 ; popular State, 
i 66 ; ideal State realized only by Ro- 
man and Teuton, i 67 ; Forms of State, 
i 68-82 ; cause of confounding State with 
government, i 68 ; organization of State 
outside of government everywhere in- 
complete, i 71 ; the Greek State organ- 
ized in the government, 171; Aristotle's 
classification of the forms of State, i 71 ; 
von Mohl's classification, 173; influence 
■ of the form of the State upon the ends 
of the State, i 74; Bluntschli's classi- 
fication, i 75, 77 ; the State the inter- 
preter of the will of God, i 75 ; it is un- 
limited, 175; a unit, 176; the compound 
State, so-called, i 77 ; vassal provinces, 
i 78 ; personal union of executive, i 78 ; 
confederation, i 79; the federal State, 
so-called, i Bo, 165 ; modern States are 
democracies, i 81 ; where truly national 
they become democratic, i 81 ; Ends of 
the State, i 83-89 (see Ends of the State) ; 
the State cannot be organized as world 
State at once, i 85; the national State 
must precede, i 86 ; the control of asso- 
ciation, i 89; relation of government to 
State determines the Constitution, i 92 ; 
in England the State is organized polit- 
ically in House of Commons, i 95, 97 ; 
forms of State are changed only through 
revolution, i 97; geographic unity in 
State formation, i 99 ; in the aristocratic 
State the centrifugal forces are predom- 



inant, i III ; the monarchic State is the- 
ocratic, i 123 ; the secular State can be 
monarchic in appearance only, i 125; 
organization of the State within the 
Constitution, Part II, Book I, i 137-173; 
peaceable development of the State de- 
pends on amending power, i 137 ; neces- 
sity to resort to war to change the Con- 
stitution proves that the organization 
within the Constitution is imperfect, i 
151 ; the State the source and definer of 
individual liberty, i 175, 177, 224 ff. 

" State " (U. S.), term defined by the Su- 
preme Court, i 210; term interpreted, 
ii 329. 

State, Secretary of (U. S.), statutory 
duties in Presidential election, ii 223; 
when he shall act as President, ii 239, 
240 ; statutory duty respecting the pro- 
mulgation of laws, ii 256. 

States-General (F.), become the National 
Assembly, i 128. 

Steward, Lord High (E.), powers and 
duties as a judicial officer, ii 342-344. 

Steward, Lord High (E.), Court of the, 
organization and jurisdiction, ii 343. 

Stockdale f. Hansard (E.), doctrine of, 
ii 71. 

Stuarts (E.) attempt to restore ancient pre- 
rogatives of the Privy Council, ii 211. 

Stubbs, views on the succession to the 
crown (E.), ii 187. 

"Subject to the jurisdiction" (U. S.), 
term defined, i 221 ff. ; doctrine of 
Slaughter House Cases, i 221; of Elk 
V. Wilkins, i 223. 

Suffrage, distribution of, in United States, 
ii 42 ; Great Britain, ii 59 ff. ; Germany, 
ii 78 ff. : France, ii 95 ff. ; general prin- 
ciples, ii no. 

Supreme Court (U. S.). See Judiciary 
(U.S.). 

Swayne, Mr. Justice (U. S.), dissents from 
majority in Slaughter House Cases, i 
226 ; and in Milligan Case, i 250. 

Synod, Diocesan (E.), power of Crown 
over its assembly and proceedings, ii 
207. 

Tacitus, description of Germanic state, 

1245- 

Tax, direct (U. S.), i 199. 

Taxation, limitations on (U. S.), i 195 ff. ; 
subjects of taxation, i 198 ff. ; uniformity 
of, defined, i 199 ; exemption from tax- 
ation by Commonwealth, may not be 
rescinded, i 238. 

Telegraph, questionable whether it is a 
governmental monopoly (U. S.) , ii 140. 
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Telegraphic messages, when the carriage 
thereof is interstate commerce (U. S ) 
» 137. 
Tenure of Office Acts (U. S.), 1867 and 

1869, theory of, ii 250. 
Tenure of the executive. See Executive. 
Territories (U. S.), individual immuni- 
ties, in the territories, i 186, 191, 193, 194, 
19s. 198 ; Congress possesses exclusive 
jurisdiction, ii 159; limited only by the 
domain of individual liberty, ii 160; 
dcctrine of 1820-1860, ii 161; in admis- 
sion of a territory. Congress only deter- 
mines proper moment when Common- 
wealth powers vest, ii 163; the grant 
thereof is from the Constitution, ii 163 ; 
and not subject to limitation by Con- 
gress, ii 163; statutory courts in the 
territories, ii 332. 
Territory of the Empire (G.) (Reichsland) , 
individual liberty in the imperial terri- 
tory, i 254; the Imperial legislature has 
exclusive legislative power there, ii 180 ; 
by statute, the Emperor exercises the 
powers of government, ii 283. 
Teutonic Race (see German Empire), 
its power of political organization, i 4 ; 
ethnology, i 14; political psychology, 
i 37 ; the national State the work of the 
Teutons, i 37, 38, 44 ; political training, 
i 37 ; their mission of political civiliza- 
tion, i 44; where tlie State is composed 
of many nationalities, i 44, 45 ; they must 
have a colonial policy, i 45 ; justification 
theoryy i 46; their duty toward semi- 
barbarous races, i 47, 48 ; they have 
realized the ideal State and must carry 
the propaganda, i 67. 
Texas, admission of (U. S.), ii 162. 
Theocracy, the earliest form of the Slate, i 
60; indispensable in the production of 
political civilization, i 60, 61; and indi- 
vidual liberty, i 174. 
Theological theory of origin of the State, 
i 59 ; not opposed to historical theory, 
i 62. 
Theories of origin of the State, i 59. 
Ticket, general, disadvantages of, in choos- 
ing members of lower house of "the leg- 
islature, ii III. 
Tirard (F.), Premier, precedent created 

by his resignation, ii 26, note. 
Todd, Alpheus, on the Cabinet (E.), ii 210. 
Tonkin, expedition against (F., 1884), a 

precedent in constitutional law, ii 293. 
Toulouse, confiscation of (F.), i 126. 
Tours, provisionary government at (F., 
1870), i 131. 



Treason (U.S.), i 185, ii 148; defined, 
i 189, ii 148 ; procedure on trial, i 189, 
ii 148 ; punishment, i 189, ii 148 ff. ; 
(F.), not defined, nor penalty limited, 
ii 291 ; comparison with provisions of 
United States Constitution, ii 291 ff. 

Treasury, Secretary of the (U. S.), when 
he shall act as President, ii 240. 

Trial (U.S.), unreasonable delay in, i 187 ; 
by petit jury, i 187 ff. ; procedure, i 188, 
189 ; definition of, i 189. 

Tudors, restore powers of the Privy Coun- 
cil, ii 210. 

Tunis, expedition against (F., 1881), a 
precedent in constitutional law, ii 293. 

Turkey, ethnologic unity, i 24 ; effect upon 
its political longevity, i 24. 

Turks, ethnology, i 15. 

Turner's Case, doctrine of (U. S.), i 206. 

Ultimate end of the State, defined, i 85, 86. 

Uniformity of taxation (U. S.), defined, ii 
151- 

Union, political, of different races and 
nationality, i 2. 

Unlimited government, modern political 
tendency to depart from, ii 38. 

United States of America, ethnology oi 
the population, i 18, 28 ; cosmopolitan 
character, i 20 ; effect thereof on civili- 
zation of the United Stntes, i 20; geo- 
graphic basis, i 28; influence of the 
Church on political organization, i 62; 
state and government, i 69, 70; Forma- 
tion of the Constitution , i 98-108 : a prod- 
uct of revolution, i 98 ; political history 
of the United States during the colonial 
period, i 98; legal justification of the 
mother-land in modifying the colonial 
governments, i 98 ; a State in process of 
creation in North America, i 99 ; from 
geographic, social, and ethnic forces,! 
99; ethnical separation from mother- 
land in private law and custom rather 
than race, i 99; the Continental Con- 
gress the first organization of the 
American state, i 100; the Revolution 
accomplished before the Declaration of 
Independence, i 100 ; nature of the lat- 
ter, i 100 ; the Revolution predicted by 
French statesmen, i 100; the Articles of 
Confederation, i loi ; provided no or- 
ganization of the state, i loi ; this defect 
discovered by Bowdoin and Hamilton, 
i loi ; Bowdoin's effort to cure it fails, 
i 102; the Alexandria Convention, 1785, 
i 102 ; Hamilton adopts the Annapolis 
Convention, 1786, as u means, i 103; 
his proposition to call a convention " to 
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consider the situation of the United 
States," i 103; its purpose, i 103; 
evokes debate, i 104 ; Hamilton secures 
its passage by the Congress, i 104 ; the 
Philadelphia Convention, 1787, i 104, 
143; composed of the leaders of the 
American people, i 104 ; its work, i 104 ; 
revolutionary in its character, i 105, 106, 
107, 144 ; more legal in its form, i 105, 
143 ; nature of the work not understood, 
i 106 ; invokes the plebiscite, i 105, 106 ; 
the original construction of the Ameri- 
can State must be interpreted by the 
methods of political history and politi- 
cal science, not of law, i 108, 143 ; Or- 
ganization of the State in the Constitu- 
tion, 142, i 143 ; the amending power, i 
142, 143; complex organization of the 
state, i 143 : i. The National Constituent 
Convention, i 143, 144 ; which has never 
been put into practice, i 144; 2. The 
Congress and Commonwealth legisla- 
tures, i 144; compared with the method 
of amendment under the Articles of Con- 
federation, i 144, 145 ; this complexity 
gives rise to confusion, i 145 ; its conven- 
ience, i 145 ; 3. The alternative method 
left to Congress, i 146 ; no system of pro- 
cedure elaborated, i 146, 147 ; the ques- 
tions involved, i 146 ; Congress does not 
regard the assent of the President neces- 
sary to the submission of a proposed 
amendment, i 147 ; practice and consti- 
tutional law, i 148, 149 ; may a Common- 
wealth legislature withdraw its ratifica- 
tion, i 149 ; or change the amendment, 
i 149 ; or ratify conditionally, i 149, 150 ; 
imperfection of the system, i 150, rsi; 
requires excessive majorities, i 151 ; 
proposed method of amendment, i 152, 
153 ; Commonwealth equality in sena- 
torial representation, i 153 ; Individual 
liberty, guaranty of, i 178, 179 ; the Con- 
stitution of the United States far in ad- 
vance of those of other countries in this 
respect, i 179, 263 ff. ; system of individ- 
u:il liberty in the Constitution, i 1S4- 
250 ; history : the first ten amendments, 
i 184, 185 ; the Thirteenth and Four- 
teenth Amendments, i 185. A. Immuni- 
ties against the central government, i 
185 ; I. Personal immunities, i 185-195 ; 
are effectual in the Commonwealths 
only, i 186, 192, 193 ; criminal legisla- 
tion of the central government, i 185 
if.; extends only to (i) treason, i 185, 
ii 147 ff. ; (2) piracy, etc., i 186, ii 133 ; 
(3) counterfeiting coin, etc., i 186; in 



the territories and District of Colum- 
bia, i 186, 191, 193; immunities which 
are general, i 186-195, " 33° I (i) bills 
of attainder and ex post facto laws, 
i 186; (2) general warrants, i 186; (3) 
habeas corpus, i 187, 248 ; (4) excessive 
bail, i 187; (5) unreasonable delay in 
trial, i 187; (6) indictment by grand 
jury, i 187 ; (7) trial by petit jury, i 187, 
188 ; (8) arbitrary procedure in the 
trial, i 188 ; (9) treason, i 189, ii 148 ; 
(10) excessive fines, ciuel and unusual 
punishments, i 189; (11) liberty of 
opinion and its expression, i 189; (rt) 
freedom of speech and of the press, i 
190-192; {b) peaceable assembly and 
petition, i 192, ^93 ; i^c) religion and 
worship, i 193-195; II. Private prop- 
erty, i 195 ff. ; general immunities, i 
195 ff., ii 150 ff. ; (i) taxation and emi- 
nent domain, i 195 ff., ii 153 ; (2) sub- 
ject of taxation, i 198, ii 151 ; taxation 
of exports, i 198, ii 151 ; direct taxes, i 
199, ii 151; uniformity of taxation, i 
199, ii 151 ; taxation of the necessary 
means of Commonwealth government, 
i 199, ii 151 ; (3) other means of en- 
croachment upon the rights of private 
property, i 199 ff. ; (a) general search- 
warrants, i 200 ; as to United States 
mail, ii 140; (^) trial by jury, i 200; 
implied immunities, i 200. B. Immu- 
nities against the Commonwealths, i 
201; I. Personal immunities, i 201 ff. ; 
(i) bills of attainder and ex post facto 
laws, i 201 ff. ; history of Art. I, sec. 
10, § I, of Constitution, i 201 ; (2) slav- 
ery and involuntary servitude, i 202 ff. ; 
federal government must prevent and 
redress infractions, i 202; Civil Rights 
Act (1866), i 203, 205, 209; Civil Rights 
Act (1875), i 204, 209; Civil Rights Act 
(1870), i 209 ; Fourteenth Amendment, 
i 207 ff. ; citizens of the United States, 
i 218 ff. ; the privileges and immuni- 
ties enumerated, i 224; down to 1861 
these defined and protected by the Com- 
monwealths, i 225 ; that civil liberty is 
national, is the chief lesson of the his- 
tory of the United States, i 225; the 
nationalization thereof the first object in 
the post-bellum adjustment, i 225 ; doc- 
trine of Slaughter House Cases dis- 
cussed,! 226 ff.; the inhibition is. directed 
against all the agents and officers of the 
Commonwealth, i 230 ; practical impos- 
sibility of securing redress against erro- 
neous interpretations by supreme Com- 
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monwealth tribunal except by removal 
of case to federal courts, i 231 ; inter- 
state commerce, i 232, 233; II. Private 
property, 232 ff. ; Commonwealth may 
not interfere with foreign commerce, i 
233, ii 134 ; or tax the property or agen- 
cies of the general government, i 233, ii 
153; right of eminent domain, i 233, ii 
153 ; or depreciate the property of their 
creditors, i 234, ii 142; or impair the 
obligation of contracts, i 234 ff. ; how 
far this limits the power to alter judicial 
procedure, i 236 ff. ; the police power un- 
limited thereby, i 237 ; exemption from 
taxing power by way of contract, i 238 ff. ; 
the Commonwealth cannot divest itself 
of the power of eminent domain, i 239 
ff. ; United States common law, i 240 ; 
the Eleventh Amendment, i 240 ff. ; lim- 
ited by judicial interpretation, i 241 ff. ; 
doctrine of Virginia Coupon Cases, i 
242 ; matters exclusively of federal con- 
trol excepted from Commonwealth ac- 
tion, i 244. C. Suspension of immuni- 
ties, i 24s ; Congress may ordain uni- 
versal military duty, i 246; history of 
military dictatorship in United States 
(1861), i 247, ii 156; doctrine of the 
court: Milligan Case, i 248 ff., ii 261; 
the dissenting opinion, i 251 ; United 
States in advance of the rest of the 
world in the solution of the problem of 
individual liberty, i 263, ii 184 ; Govern- 
ment, characterization of the govern- 
ment of the United States, ii 17-21 ; the 
United States far ahead of the rest of 
the world in the solution of the problem 
of government, 1139. I. Constitution of 
the Legislature, ii 41-58, ii 133-167 ; see 
Congress. II. Constitution of the Exec- 
utive, ii 216-263; see President (U.S.). 
III. Constitution of the Judiciary, ii 
320-337; see Judiciary, Federal (U.S.). 

Unity, ethnic, i i; defined,! 2; common 
descent not essential, i 2 ; nor common 
religion, i 2; and the state, 13, 51; of 
the population of Europe, i 13-18 ; of 
the Iberian Peninsula, i 13, 21; of the 
British Isles, i 13, 22; of France-Bel- 
gium, i 14, 22; of the Italian Peninsula, 
i IS, 23 ; of the Balkan Peninsula, i 15, 
23 ; of the Scandinavian Peninsula, i 16, 
24 ; of the Central District of Europe, 
i 16, 25 ; of Austria-Servia, i 17, 26 ; of 
Russia, i 17, 27 ; of the United States, 
i 18, 28. 

Unity, geographic, i i ; defined, i 2 ; and 
the state, is; the geographic unities of 



Europe, i 5; of North America, in; 
one of the most powerful centripetal 
forces in political formation, i 99. 

Universal suffrage in the German Em- 
pire, i 156. 

Valois Kings (F.), i 127. 

Vassal provinces, i 78. 

Venue (U. S.), in criminal trials, i 188. 

Veto of executive on legislation. United 
States, ii 57, 255; Great Britain, li 76, 
200 ff., 203 ; Germany, ii 91, 128, 278 ; 
France, ii 105, 297 ; general principles, 
ii 129. 

Vice-Admiralty courts (E.) abroad, ap- 
peals go to Judicial Committee of Privy 
Council, ii 340. 

Vice-President (U. S.), shall preside over 
the Senate, ii 56 (see President, U. S.) ; 
upon failure of electors to elect, shall be 
chosen by the Senate, ii 238 ; shall act as 
President upon failure to elect a Presi- 
dent, and upon death, resignation, re- 
moval, or disability of the President, ii 

239- 

Virginia Coupon Cases, doctrine of, i 
242 ff. 

Virginia, Ex parte doctrine of (U. S.), i 
210, 230. 

Virginia Resolutions (U. S.), i 190. 

Vistula, i 8. 

Von Hoist, conception of the State, i 57. 

Von Holtzendorff, on the ends of the 
State, i 83 ff. 

Von Ihering. See Ihering. 

Von Mohl, criticism of Aristotle, i 72; his 
classification of the forms of state, i 73 ; 
his proposition that states differ in their 
essences, i 74. 

Von Ronne (G.), views on the immunity 
of Oldenburg, i 162 ; on the powers of 
the Federal Council, ii 92; on the power 
of the legislature to regulate medical 
and veterinary practice, ii 174 ; opinion 
concerning the oath of the Prussian 
king, ii 268; majority of Prussian Re- 
gent, ii 269 ; believes that the Prussian 
legislature may decide whether a re- 
gency is necessary, ii 270 ; finds that un- 
foreseen necessity for regency may arise, 
ii 271; denies that Prussian Regent is 
if so jure Imperial Regent, ii 274 ; on the 
power of the Emperor to promulgate 
laws, ii 280; referred to, ii 348. 

Vote, indirect, in choosing members of 
lower house of the legislature criticised, 
ii III ; viva voce, in choosing members 
of lower house of the legislature criti- 
cised, ii III. 
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Waldeck, i ii6. 

Walloon, ethnology, i 15. 

War (U. S.), defined, ii 133; (G.), requi- 
sites to declaration of offensive war, ii 
276, 277 ; (F.), declaration of, ii 293, 294. 

War, Secretary of (U. S.), when he shall 
act as President, ii 240. 

Warrants, general (U. S.), prohibited, i 
186. 

Watson V. Jones (U. S.), doctrine of, i 228. 

Wayne, Mr. Justice (U. S.), dissents from 
majority in Milligan Case, i 250. 

Weights and measures (U. S.), power of 
Congress to establish the standard of, 
ii 141. 

Westerkamp (G.), on the powers of the 
Federal Council, ii 92. 

Westphalia, Peace of, i 112. 

William I (G.), Emperor, i 114. 

William III ^E.), influence on the devel- 
opment of the Cabinet, ii 212. 

Woolsey, Theodore D. (U. S.), i 70. 

World, duty of State toward, i 43 ; the 
territorial basis of the State, i 50. 
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